VIA EMAIL
August 31, 2020
Chairman DiMascio and Members of the Glen Cove Planning Board
9 Glen Street
Glen Cove, New York 11542
Re:

.

September 1, 2020 Public Hearing re Livingston Development
Comments on behalf of Roni Epstein and Marsha Silverman

Dear Chairman DiMascio and Members of the Glen Cove Planning Board:
We represent Roni Epstein and Marsha Silverman (in her capacity as a resident) who reside at 15
Rooney Court, abutting the proposed Livingston Development project. We will show: (1) it is
premature and a waste of resources for any decision to be made and hearing to proceed until it is
first determined whether a significant portion of proposed Building A on Lot 66 must be
removed because the law clearly bars any use of Lot 66; (2) Further review of the site plan
should not occur until the City Council makes a determination whether Livingston Development
is entitled to the 17 unit per acre bonus density for structured parking allowed by the RIO-GCA;
(3) environmental information required in 2016 by the Planning Board as a condition of approval
of the site plan for 176 condominium units must be provided with this new application; (4)
changes are required in the Site Plan to mitigate impacts to neighboring homes; and (5) when it
is appropriate to consider SEQRA, a positive declaration requiring preparation of a DEIS must
be adopted to consider issues not previously considered sufficiently or at all, such as the impact
of apartment living on the spread of disease and ways to minimize such impacts to the maximum
extent practicable.
THE 800 POUND GORILLA IN THE ROOM NO
LONGER MAY BE IGNORED: THE SITE PLAN
MUST BE DENIED BECAUSE LIVINGSTON
DEVELOPMENT CANNOT BUILD UPON LOT 66

Westbury | Ronkonkoma | Bridgehampton
(631) 738-9100 | www.cmmllp.com

Since February of this year, I have attempted to get the City Council,1 Planning Board,2 and the
Director of the Department of Buildings3 to focus on the fact that City Code § 254-4(A)(2)
prohibits the use of two parcels (Lot 66 and part of Lot 67) for any “specific use” because the
parcels were sold by the Boys & Girls Club to Livingston without first subdividing their
property. Subdivisions require public hearings and thus public input. The fact that this
component of the process was intentionally circumvented speaks volumes and must be addressed
and accounted for. Having chosen to remove the public from consideration of the obvious issues
surrounding whether the Boys and Girls Club, which provides a public benefit for the children of
the City, should be permitted to sell more than an acre of its property for private development,
Livingston must abide by the Code provision that allowed that to happen. This issue was not
considered by the Planning Board in 2016 because, as discussed below, the 2010 DEIS
misrepresented that Lot 66 was created by means of the subdivision process. If the requirements
of 254-4(A)(2) are enforced, the site plan must be denied without further action.
When Livingston Development first submitted a revised site plan in 2019, and again, in April
2020, it included a recreational use for the portion of Lot 67 that Livingston Development
ultimately purchased from the Boys and Girls Club in 2020, again, relying on Section 2544(A)(2) to avoid having the Boys and Girls Club first go through the subdivision process. When
we objected to the use of Lots 66 and the portion of Lot 67 for any specific purpose because they
were acquired without the Boys and Girls Club subdividing its property, revised plans were
submitted on June 9, 2020 that reduced the number of proposed units from 216 to 176. We
renewed our objections to the use of Lots 66 and 67, and on July 7, 2020, another set of revised
plans were submitted that eliminated the recreational use on Lot 67. At a public meeting of the
Planning Board on the same day, the attorney for Mr. Livingston noted that Max Stach’s report
on the June 9, 2020 site plan also objected to drainage structures being placed under the portion
of Lot 67 acquired from the B&GC, and Livingston’s attorney responded that the drainage
structures would be eliminated. If the drainage structures under Lot 67 have not yet been
eliminated, they must be.
My August 10, 2020 letter to the Director of the Building Department (asking him to advise the
Planning Board pursuant to City Code §280- 15(C) that he cannot certify that the site plan
conforms to all Code requirements) (Ex. 5 hereto) clearly identifies the reasons why it is
indisputable that City Code §254-4(A)(2) prohibits Livingston Development from using the lots
acquired from the Boys and Girls Club that were not subdivided from the Club’s property for any
specific purpose. The letter also responds to all arguments by Mr. Livingston’s attorneys in
opposition and shows all are baseless. With regard to the argument that our clients waived the
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otherwise indicated – all letters are already part of the record of this application. For ease of locating the Exhibits
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right to challenge construction on Lot 66 because the issue was not raised when our clients
challenged the Planning Board’s and City Council’s approvals in 2016 in court, we showed in
the August 10, 2020 letter that the Glen Cove City Code requires that any building permit issued
in error should be revoked. Here, no building permit was ever issued, and we discussed in the
August 10, 2020 letter numerous cases holding that an applicant cannot bar a municipality from
correcting erroneous determinations that are inconsistent with applicable codes. As we showed
in the August 10, 2020 letter (Ex. 5), the language of Glen Cove Code §254-4(A)(2) has been in
effect since at least 1981 or 1987, and the opinion Mr. Hoebich obtained from the City Attorney
immediately before Livingston acquired Lot 66 in 2007 set out the clear language of 2544(A)(2). There could be no confusion about using Lot 66 for any specific purpose if acquired
without subdividing Lot 66 from the Boys and Girls Club property; it could not be used for any
specific purpose.
New information has been discovered after August 10, 2020 which explains why neither the
Planning Board nor our clients raised the Section 254-4(A)(2) argument prior to approval of the
condominium site plan in 2016. At least since January 27, 2020 we have been urging the City
Council and Planning Board to require that all historical documents relevant to review of the new
application for a rental apartment project rather than condominiums be posted on line so the
public would be able to properly review the new application.4
Mr. Livingston wants the Planning Board to rely on its 2016 SEQRA determination and to
simply amend the SEQRA Finding Statement adopted in 2016 to address the “minor”
differences between the approved condominium site plan and the residential apartment project
now proposed. However, in order to determine whether new SEQRA review is required, the
Planning Board must be sufficiently familiar with the record associated with the condominium
project. It is not clear if the members of the Planning Board have ever seen (much less
reviewed) the May 2010 DEIS, or the FEIS found complete in April 2014. Review of these
critical SEQRA documents by the members of the Planning Board is essential if they are to
make an informed objective SEQRA decision in this matter.
On August 26, 2020 I finally received a copy of the 2010 DEIS in response to my FOIL request.
Review of the 2010 DEIS revealed that the DEIS falsely stated that Lot 66 was created by
subdivision. As a result of this misrepresentation, neither the Planning Board nor my clients had
notice of the critical issue whether City Code Section 254-4(A)(2) bars the use of lots obtained
from the Boys and Girls Club without subdivision may be used for any purpose. See DEIS
Chapter 1, Section A(1) (“Project Site Existing Conditions”) and DEIS Chapter 7, Section
B(1)(“Traffic – Existing Site Conditions and Vehicular Access”), each of which state in identical
language as follows: “The northern portion of the project site [Section 21; Block 244; Lots 55
and 60, and recently created Lot 66 that was recently subdivided from adjacent Lot 63] is
located north of Craft Avenue and south of the Glen Cove Boys and Girls Club property.”
(emphasis added) (see Ex. 7).
Based on Section 254-4(A)(2) which must be enforced, no building may occur on Lots 66 and 67
due to the failure to obtain a subdivision. However, despite this fact the project still receives the
benefit of that additional acreage for the bonus density calculation. In misrepresenting the
4

See, e.g., Letter to City Council dated January 27, 202 (Ex. 6); see also letter dated April 15, 2020 in Exhibits 4.
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existence of a subdivision in the 2010 DEIS that Lot 66 was subdivided from adjacent Lot 63,
Livingston avoided a required public process that might have prevented the addition of that
acreage. It is illegal and unfair to now allow him additional benefit from that misrepresentation
by allowing building on the parcels obtained without subdivision. The law and the City Code are
clear that the City can and must correct erroneous decisions that are contrary to the Code (see Ex.
5), and that is what must be done now.
Before this Board and the public wastes an immense amount of time and money reviewing a site
plan that so clearly cannot be approved, the Planning Board should reject the proposed site plan
immediately and require that a new site plan be submitted if Livingston Development wishes to
proceed with its project.
BEFORE FURTHER SITE PLAN REVIEW
OCCURS, LIVINGSTON DEVELOPMENT
MUST BE REQUIRED TO SEEK RIO-GCA
BONUS DENSITIES AND WAIVERS FROM
THE CITY COUNCIL5
In our August 10, 2020 letter to the Director of the Building Department, Mr. Jimenez, we
noted that, in addition to the unlawful proposed use of Lot 66, he cannot certify the site plan
as consistent with the Code because the maximum density allowed by the RIO-GCA overlay
zone is 20 units per acre unless the City Council grants specified bonus densities and waivers.
(Ex. 5). The revised site plan submitted on June 9, 2020 reduced the number of rental
apartments to 176, the same number of units approved for the Condominium Project. When
explaining that number, Mr. Livingston’s attorney, Mr. Hoebich, advised the City Council and
Planning Board that bonus densities and waivers were no longer being sought from the City
Council because, in the opinion of Mr. Hoebich, changes to the site plan “obviate the need for
additional incentive density bonuses and waivers from the City Council under the RIO-GCA
zoning code.” (emphasis added).
Livingston Development’s assumption that it is entitled to the waivers and grant of 17 bonus
units per acre for structured parking received from the City Council in 2015 for a different
project with a different parking scheme is without basis. City Code §280-15(F) states that
“Review of amendments to an approved site plan shall be acted upon in the same manner as
the review of the original site plan.” As we argued to Mr. Jimenez in our August 10, 2020
letter (Ex. 5), neither he nor the Planning Board may presume what the outcome will be if
Livingston Development seeks bonus densities and waivers from the City Council. Until a
new site plan eliminating any portion of Building A from Lot 66 is submitted, the Planning
Board does not know how many units can be built, and whether sufficient parking can be
provided to warrant the grant of a 17 unit per acre bonus from the City Council. Without the
portion of Building A on Lot 66, will Livingston be required to go deeper to provide enough
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our August 10, 2020 letter to the Director of the Building Department (Ex. 5) which was forwarded to the Planning
Board and City Council.
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on-site parking, creating a risk of adverse impacts to the steep slopes and neighboring homes?
We won’t know until a new site plan is prepared.
We will not speculate what a new site plan without any portion of Building A on Lot 66 will
look like. What is clear is that the Planning Board cannot assume what the City Council will
do when presented with a request for bonus densities and waivers and Livingston
Development is not entitled to bonus densities and waivers without obtaining approval from
the City Council. Because the number of units in the site plan exceed the maximum allowable
density set out in the RIO-GCA overlay zone of 20 units per acre, the current site plan must be
denied now.
REVIEW OF THE SITE PLAN SHOULD NOT
CONTINUE UNTIL LIVINGSTON DEVELOPMENT
SUBMITS A PHASE I ENVIRONMENTAL
ASSESSMENT OF ALL THE PARCELS
COMPRISING THE PROJECT
When the Planning Board approved the condominium site plan on April 5, 2016, it did so with
32 conditions, many of which had to be complied with before a building permit could issue.
When a revised site plan was submitted by Livingston Development on June 9, 2020, it included
an environmental analysis by AKRF. On p. 14, AKRF stated:
In April and May 2016, Odelphi Environmental, Inc. (Odelphi),
performed subsurface testing (Phase I Environmental Site
Assessment [ESA] and Limited Phase II Subsurface Investigation
Reports, dated April 25, 2016 and May 2, 2016, Odelphi Projects
#2137745-PI & #2137746-PII, respectively) of the southern
portion of the project site (145 Glen Cove Avenue) (see Appendix
A) in accordance with requirements of the Planning Board. Both
reports were submitted to the City of Glen Cove in September
2018.
145 Glen Cove Avenue had been occupied by an automobile repair shop for many years. While
the testing performed at 145 Glen Cove Avenue may have satisfied that condition of approval of
the site plan, the Phase I did not. Condition 14 of the Planning Board’s April 5, 2016 approval of
the condominium site plan stated:
14. In accordance with the Planning Board Findings Statement
adopted on March 15, 2016, prior to the issuance of building permits,
the Applicant must consult with the NCDOH, and shall prepare and
submit to the City and to the NCDOH, a full Phase I ESA (and, as
necessary, a Phase II ESA), prepared in accordance with prevailing
ASTM standards for the properties not previously investigated. If
any environmental concerns are identified therein, the Applicant
must submit a plan to the NCDOH and the City to address such
concerns either prior to, or as part of, the preliminary activities
associated with demolition and site preparation. (emphasis added)
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The Phase I ESA annexed to the May 2010 DEIS as Appendix Q1 was prepared in 2003 by
Merritt Engineering and examined only 145 Glen Cove Avenue. The Planning Board’s Finding
Statement, adopted on March 15, 2016, required the following to make certain environmental
impacts from contamination would be mitigated (Planning Board SEQRA Finding Statement
adopted March 15, 2016 at pages 11-12):
No Phase I ESAs [other than the 2003 Phase I of 145 Glen Cove
Road] were conducted at the remainder of the properties
comprising the overall subject property (1 or 5 Young Avenue, 8
Craft Avenue or 129, 131, 133 or 135 Glen Cove Avenue).
Property Inspection Reports were conducted at the aforesaid Glen
Cove Avenue properties, but based on the information in the DEIS,
they did not address issues of potential environmental concern that
may exist, such as former heating oil tanks.
Accordingly, prior to the issuance of building permits, the
Applicant must consult with NCDH and shall prepare and submit
to the City and to the NCDH, a full Phase I ESA (and, as necessary,
a Phase 11 ESA), prepared in accordance with prevailing ASTM
standards for the properties not previously investigated. If any
issues of environmental concern are identified therein, the
Applicant must submit a plan to NCDH and the City to address
such issues either prior to, or as part of, the preliminary activities
associated with demolition and site preparation. Moreover, to
address all such environmental issues, the Applicant must comply
with all requirements of the NCDH with respect to
investigation/testing of subsurface features and conditions, and if
necessary, soil vapor investigation. The Applicant must submit
documentation to the City of Glen Cove, as part of the building
permit application process.
The Phase I ESA prepared by Odelphi on April 25, 2016 also examined only available
information about 145 Glen Cove Avenue, and not “for the properties not previously
investigated”.
We are more than four years past the Planning Board’s approval of the site plan for 176
condominium units, and Livingston Development still has not provided a Phase I ESA of all the
lots comprising the project other than 145 Glen Cove Avenue. The Planning Board must
demand that Livingston have a Phase I ESA performed of all lots other than the one that was the
subject of two previous Phase I reports (and perhaps the new lot identified as part of Lot 67
because Livingston has advised the Planning Board that no prior uses would cause any concern).
If environmental concerns are identified when a proper Phase I ESA is conducted, as they were
for 145 Glen Cove Avenue, then such concerns must be addressed.
After four years, historical environmental information about the lots comprising Livingston
Development’s property may no longer be deferred until the site plan is approved. SEQRA
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demands that the lead agency identify all potential adverse environmental impacts and to take a
hard look at each to determine whether any adverse impact may be significant. If there are
environmental concerns identified when the EAF is performed for the rest of Livingston’s
property other than where 146 Glen Cove Road is located, this information will be needed when
SEQRA review is undertaken. Livingston must be required to cause a proper Phase I ESA to be
done before further review of the site plan takes place.
CHANGES TO THE SITE PLAN MUST BE MADE TO
MITIGATE ADVERSE IMPACTS TO ADJACENT
NEIGHBORS ON ROONEY COURT
Our clients’ goal during the entire planning process for the Villa Project has been to ensure that
any site plan approval fully comply with all requirements of the law, and that corners are not cut
in the approval process. Accordingly, Roni Epstein and Marsha Silverman, along with others
concerned about the impact the Villa project will have on their homes and neighborhood, fully
participated in the public hearings relating to the condominium project. They then filed legal
challenges to the approvals. Subsequently, Livingston commenced a defamation lawsuit against
each of them individually, seeking more than $11 million dollars in damages. It was proven to
the Court, which dismissed Livingston’s lawsuit in its entirety, that the lawsuit was a classic
example of Strategic Litigation Against Public Participation, commonly known as a “SLAPP
suit.” SLAPP suits are brought by developers against members of the community who are vocal
in their opposition. The goal of this type of suit is not necessarily to win, but to make their
opponents spend considerable sums of money to defend themselves, which, the developers hope,
not only will deter the person or persons sued, but also other members of the community who
might wish to oppose the project.
In yet another transparent effort to retaliate against our clients because they continue to identify
problems with the proposed development, at least two changes were made from the 2016
approved condominium plans which are intended to show that continued opposition to The Villa
project will have consequences. Those changes must be reversed.
1. Rooftop Terraces, Eliminated From Every Building Except
Building A, Must Be Removed From Building A As Well
The cover letter submitted to the Planning Board with revised site plans dated June 9, 2020 by
counsel for Livingston Development informs the Planning Board of changes in the Site Plan that
were made, including:
In addition to reducing the height of Buildings B through F, the
applicant also proposes to eliminate the private stair bulkheads and
roof top terraces for these buildings (one stair bulkhead would
remain on each building for fire and maintenance access), and to
substantially reduce the size and number of stair tower bulkheads
and rooftop terrace space on Building A.
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Building A, the largest building proposed by Livingston Development, runs along the property
line shared with our clients and others at the end of Rooney Court. Rooftop terraces will be used
by tenants for gatherings that will impact neighboring homes. Objections based on the noise that
would be generated by resident use of the rooftop terraces were raised when the condominium
site plan was considered. The April 5, 2016 Resolution of the Planning Board approving the
condominium site plan with conditions showed the Board was cognizant of this problem,
because Condition # 26 stated:
No amplified music shall be allowed on any rooftop recreational
space. The Homeowners Association shall provide in its rules
that no amplified music shall be allowed on any rooftop
recreational space.
Now that Livingston Development is attempting to convert the project to rental apartments from
condominium, there will be no Homeowners Association to enforce rules through fines and other
devices such as barring residents from recreational amenities. We understand that Livingston
can put limitations in its leases, but the odds of Livingston Development acting against its
tenants to protect our clients is small to none.
Under the proposed plans, rooftop terraces will continue to impact homes and create nuisances,
thereby disturbing the right of home owners to peaceably enjoy their properties. Livingston
Development eliminated rooftop terraces from five of the six proposed buildings, leaving only
Building A as a potential source of excessive noise.
The decision to leave a rooftop terrace only on Building A is, simply put, outrageous, for it is
intended to increase the adverse impact of the rental apartment project on our clients at 15
Rooney Court and other neighbors who dared to oppose the project in whole or part. The
decision to leave a rooftop terrace only on Building A smacks of First Amendment Retaliation,
and the Planning Board should not assist Livingston in his efforts to punish our clients. Because
the elimination of rooftop terraces from Buildings B, C, D, E and F demonstrates that
rooftop terraces are not needed to incentivize the rental of apartments, the Planning Board
must insist that the rooftop terrace proposed for Building A be eliminated as well.
2. The Requirement in the Condominium Site Plan Approved in 2016 That Livingston
Construct Berms and Landscaping on the Rooney Court Properties Closest to His
Project Must Be Required as A Condition of Any Site Plan Now Being Reviewed
To reduce adverse impacts of the Condominium project on residents at the end of Rooney Court,
Livingston Development was required by the Planning Board in 2016 to offer to install berms
and vegetation on the property of these homeowners at its expense. The purpose of the berms
and vegetation was to mitigate noise and visual impacts caused by the construction and operation
of the condominium. Thus, on or about January 15, 2016, Livingston Development submitted
Sheet A-025 for inclusion with the Site Plan, entitled “Sections @ Rooney Court and building
A”). Clearly shown on each Rooney Court house depicted on A-025 in 2016 is a berm with
evergreens, with the notation “New Evergreens and Berm.”
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The April 5, 2016 Resolution of the Planning Board approved the site plan with 32 conditions.
The very first one states that “The project shall be constructed and improved in strict compliance
with the Site Plans.”
Review of sheet A-25 on the revised site plan submitted on or about July 21, 2020 demonstrates
that Livingston Development has eliminated the protective berms and new evergreens from the
properties of the houses on Rooney Court closest to Building A.
If the site plan for residential apartments is approved, the Planning Board must, at a minimum,
condition its approval on the restoration of its previous requirement that Livingston Development
offer the homeowners closest to Building A on Rooney Court the protective berms and new
evergreens shown on the January 15, 2016 version of Sheet A-025.
THE PROPOSED SITE PLAN SHOULD BE DENIED
WITHOUT SEQRA REVIEW, BUT IF THE
PLANNING BOARD PROCEEDS WITH SEQRA
REVIEW, A POSITIVE DECLARATION AND
PREPARATION OF A DEIS IS REQUIRED.
1. The Site Plan Should Be Rejected Without SEQRA Review
Until Livingston Development obtains bonus densities and waivers from the City Council, and a
revised site plan is submitted reflecting the allowable units and parking without building on Lots
66 or part of 67, there is no point in conducting SEQRA review at this time. The Planning Board
may deny the site plan without first complying with SEQRA because “no action having a
significant effect on the environment [will have been] undertaken,” and, as such, ‘it was
unnecessary for the Board, as lead agency, to comply with the requirements of the State
Environmental Quality Review Act’ ( Matter of Retail Prop. Trust v. Board of Zoning Appeals of
Town of Hempstead, 301 A.D.2d 530, 531-532; see Matter of Cappelli Assoc. v. Meehan, 247
A.D.2d 381, 382; Matter of Wade v. Kujawski, 167 A.D.2d 409, 410).” Logiudice v. Southold
Town Board of Trustees, 50 A.D.3d 800 (2d. Dept. 2008).
2. If the Planning Board Disagrees and Proceeds With SEQRA Review, All Documents
Reflecting Environmental Review of the Condominium Project Must Be Posted on
the City’s Website So The Public May Be Able to Submit Meaningful Comments on
the SEQRA Implications of the New Application for a Rental Apartment Project
If the Planning Board does not reject the site plan now, full SEQRA review must be conducted
which strictly complies with the procedural requirements of SEQRA. It has been ten years since
the DEIS was found to be ready for comment, six years since the FEIS was accepted, and more
than four years since the Planning Board adopted its SEQRA Finding Statement and the
condominium site plan was approved. If conditions assumed for purposes of environmental
review in 2010 have changed or new issues never previously discussed in the May 2010 DEIS
are identified, the Planning Board should assume lead agency for SEQRA review, declare a
SEQRA Positive Declaration, and obtain input from the pubic as to the scope of environmental
review which must be included in the new DEIS. If even one adverse impact is identified which
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may be significant, it is the duty of the Planning Board to require Livingston Development to
prepare a new or supplemental Draft Environmental Impact Statement (“DEIS”).
Livingston Development’s argument that the Planning Board should simply make minor changes
to the existing SEQRA Finding Statement adopted on March 15, 2016, more than four years ago,
is erroneous, SEQRA review of a site plan that so clearly cannot be certified by the Director of
the Building Department as compliant with the City Code (see Ex. 7) is premature..
Moreover, in addition to the City Code stating expressly that modifications to approved site
plans must be treated as new applications, there is another reason the apartment project must be
treated as a new application: Mr. Livingston has confirmed that the condominium project is
“dead”. When Mr. Livingston submitted an application dated April 23, 2019 to the Glen Cove
IDA for financial assistance, he acknowledged that he could not proceed with the project without
financial assistance from the IDA (see first exhibit appended to the August 10, 2020 letter to Mr.
Jimenez, annexed here as Ex. 7). While Mr. Livingston argued to the City Council on February
4, 2020 that there no longer is a market for condominiums, the real reason for his switch to
residential rental apartments is that IDA tax relief is not available for condominium projects.
One of his representatives admitted at the July 21, 2020 Planning Board meeting that the
condominium project was not eligible for Glen Cove IDA financial assistance.
Knowing at least by April 23, 2019 that the condominium project could never be built, and that
his only hope of moving forward was to convert the project to one for rental apartments so he
could ask the IDA for financial assistance, Mr. Livingston nevertheless misled the Planning
Board when he thereafter requested an extension of time to obtain a building permit for the
condominium project. In December 2019 when he asked for a second extension of the time to
obtain a building permit for his condominium project so his site plan approval would not lapse as
a matter of law, he already knew the condominium project would never be built. In October of
this year, when the time for Livingston Development to obtain a building permit for the
condominium project lapses, and the approval of the site plan will be void as a matter of law, no
further extensions should be granted. The only project before the Planning Board and City
Council now is one for rental apartments. The application must be treated as a new application,
and proper SEQRA review must proceed.
Even if some analysis done in the May 2010 DEIS may be deemed relevant to determining what
environmental impacts from the new project may cause a significant adverse impact on the
environment, those aspects of the May 2010 DEIS are merely the beginning of the evaluation –
not the end. Due to the passage of time, changed circumstances, rentals versus home ownership
and completion of multiple other high-density residential developments, and resource
constraints, a new DEIS absolutely is required.
It is not clear how the public or the Planning Board can compare the new application to the DEIS
accepted in May 2010 unless the May 2010 DEIS and all supporting documents are made readily
available. That is why we have repeatedly urged the City Council and the Planning Board to
post on the City’s website for everyone to see the complete DEIS, all studies performed to
support the application for bonus densities, waivers and the site plan, the approved condominium
site plan, the resolutions of the City Council and Planning Board adopting SEQRA Finding
Statements, and the resolutions approving bonus densities and waivers and the condominium site
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plan. As an example of the problem, we have sought via FOIL requests all traffic reports, studies
and updates from the inception of the condominium project to the present, thus far, without
success. Again, how can the Planning Board take a hard look at the traffic impact of the new
application, and how can the public offer its input, without all these studies being posted as well
on the City website?
3. Examples of Issues Which Should Require Preparation
of a DEIS or a Supplemental DEIS
A. Impact of High-Density Apartments on the
Health and Safety of Residents During a Pandemic
At the July 21, 2020 meeting of the Planning Board, Planning Board Member Dilgard-Clark
asked Mr. Hoebich what the applicant’s view was regarding whether the pandemic would impact
the project. Mr. Hoebich responded that construction and opening was 16-24 months out, so the
pandemic should not have any impact. Ms. Dilgard-Clark then asked whether the applicant
considered the role of ventilation on spread, and Mr. Hoebich responded they had not, but they
would consider comments and examine an “applicable” filtration system.
The applicant, of course, cannot assume the pandemic will be gone when the apartment complex
opens. The virus can keep mutating in ways that makes vaccinations, when found, ineffectual,
and new viruses can create new pandemics. A recent article by Cait Etherington in Future New
York (“COVID-19 and Urban Living: Risks, solutions, and can we design pandemic-proof
buildings”) (June 12, 2020) (a copy of which is annexed as Ex. 8) sets out the problems arising
from apartment living that can contribute to the spread of disease (poor water and air systems,
the impossibility of avoiding touching surfaces which many others have touched such as trash
disposal bins, doors, elevator buttons, etc., and difficulty maintaining social distancing in areas
such as elevators).
Ms. Etherington concludes her article by examining whether there is a solution:
This raises a rather obvious question and one that designers around
the world are likely already contemplating: Could we design
pandemic proof buildings?
.
While we may not be able to prevent future pandemics through
design, there are many things designers can already do to mitigate
the spread of viruses in buildings, promote social distancing, and
even detect viruses. As Luke Leung, director of sustainable
engineering at Skidmore, Owings & Merrill, told Fast Company,
“Buildings have to be the secret weapon in the future to combat
infectious diseases.”
.
At least a few fixes are simple—for example, ensuring a building’s
plumbing is up to code, improving air quality by installing higherquality filters, and adjusting humidity levels. It could also be
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possible to reduce the number of high-touch surfaces in buildings
by installing voice- or motion-activated interfaces on elevators and
in other high-touch areas. Low-tech solutions, such as installing
handwashing stations outside all elevators and other high-touch
areas, could also help reduce the spread of viruses. In China, some
buildings have already been rewired for detection purposes. Many
buildings take people’s temperatures as they enter using either an
infrared thermometer or thermal imaging.
.
Some measures, especially those focused on detection, may receive
pushback in the United States where people seem unlikely to
consent to having their health status monitored as they go in and
out of buildings. However, in a post-COVID-19 era, public
attitudes on health and building design both seem bound to undergo
a radical change.
Prices are rising on Long Island as people flee New York City in order to have more control over
their personal bubbles. Without attention to the valid concerns people have regarding the enhanced
potential for contracting COVID-19 in high density apartment structures, it is not likely that those
leaving the City will be looking for anything other than single family homes.
Glen Cove must address the impact that apartment living will have on the spread of disease and
assure that the enhanced problem of spread is mitigated to the maximum extent practicable. That
is precisely the type of discussion SEQRA was designed to facilitate through the environmental
impact statement process. A DEIS must be required to examine design changes that will reduce
the danger to residents from exposure to disease in apartment developments such as The Villa
proposed by Livingston Development.

B. Traffic
Review of the May 2010 DEIS which I received last week reveals that the initial traffic study for
the condominium project was based on traffic counts taken in 2007 and 2008. At a recent
meeting of the Planning Board, it was acknowledged that new traffic analysis did not include
new traffic counts.
The 2010 DEIS assumed the project would be approved and built by 2012. Thus, the DEIS
considered projects that had the potential to generate significant volumes of traffic through the
study area in 2012. The projects considered for purposes of cumulative impact analysis in the
DEIS were: Lee Gray Court Duplexes (38 duplex units being converted to 60 townhouses);
Senior Housing at Congregation Tifereth Israel Temple (72 Senior Living Townhouses); Glen
Cove Mansion (50 townhouses); Glen Cove Ferry (new ferry terminal expected to be operational
by 2012 but no discussion of potential traffic generated); and Glen Cove Mews (86 Residential
Units).
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Not considered by the May 2010 DEIS are additional projects which will generate significant
traffic through the study area. These include: Garvie's Point (1,110 units, roughly half of which
are already built and half are in progress likely to be built in the next few years); Village Square
(147 rental units, opening in the next few months; and Sea Isle on Shore Road (8 houses, already
built and occupied). Cumulative traffic impacts of the new apartment rental project cannot be
ascertained without consideration of projects which were not considered prior to approval of the
condominium site plan in 2016.
If traffic updates are based on traffic counts taken 12-13 years ago, how can the Planning Board
rely on the trip analysis? Cumulative impact analysis must be performed, but it must be based on
2020 traffic counts. The problem, of course, is that the pandemic has undoubtedly skewed traffic
data as more and more people work from home. New traffic counts must be taken if the
Planning Board can say it took a “hard look” at the potential adverse impacts of The Villa on
traffic, but somehow, the impact of the pandemic must be considered.
C. Impact on Available Potable Water
Ordinarily, water supply is not an issue; a developer provides a letter from the water supplier that
there is ample water available, and there is no further discussion. I listened to the City Council’s
July 21, 2002 pre-council meeting on-line, however, and it is not at all apparent that the
Livingston Development project, will not have a significant adverse impact when considered
from the perspective of cumulative impacts. The Mayor and the City Attorney expressed
concern about water availability not only due to the excessive heat, but potentially due to growth
within the City. The Mayor noted that water was being purchased from neighboring
communities such as Locust Valley and that some very expensive solutions were being
considered, including installing new wells.
The cumulative impact of the proposed Livingston Development project on availability of public
water along with the impact from already approved large projects such as the 1,110 units at
Garvie’s Point must be given a hard look, and a DEIS may be necessary to examine the
cumulative impact on Glen Cove’s water supply if The Villa is built. It is conceivable, even if an
approvable site plan is submitted, that the Planning Board will condition issuance of a building
permit on enough potable water being available for the needs of the City.
D. Socio-Economic Impacts
The approvals by the City Council and Planning Board of the condominium project were based
on assumptions which are either stale or no longer applicable to the new project. Consideration
of these factors may well cause the City Council and Planning Board to conclude that if Mr.
Livingston cannot afford to build out the condominium project for which he received his
approvals four years ago (which he has clearly stated is the case), he should sell his property to a
developer better situated to propose a viable project. For example:
(1) Tax benefits:
(a) At the November 5, 2014 Joint Hearing on the condominium project at p. 174,
Mr. Livingston made the following statement: “Further, the project will be
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developed with a billion-dollar joint venture company, so there's no issue in terms
of financing the project.” Later, at the same hearing, an unidentified audience
member indicated he did not hear anything about PILOTs, and then-Mayor
Spinello stated without contradiction by Mr. Livingston, “No. There’s no PILOT.
(b) The tax benefit to the City of Glen Cove was of great importance to the City. For
example, in the March 15, 2016 SEQRA Finding Statement adopted by the
Planning Board under the discussion of Socioeconomics and Demographics, the
Planning Board stated: “3. Development of the revised plan of 176 units would
result in overall, long-term positive tax benefits for the City of Glen Cove.” In
addition, the Planning Board’s Finding Statement concluded that “With respect to
police protection, the subject property has and will continue to be served by the
Glen Cove Police Department. The tax revenues generated by the development of
the revised plan of 176 units will help offset service demand from the Police
Department”. Regarding increased pressure on local schools, the Planning Board
found “Moreover, it is anticipated that the school taxes generated would exceed
the cost of educating the children that may reside in this development.”
(c) Rather than provide an immediate tax benefit to the City sufficient to pay for
increased City services which will be required, the residential apartment project
cannot be built without substantial financial assistance to Mr. Livingston. The
application must be reviewed in its entirety as a new application from that
perspective, and the impact of the project on the socio-economic health of the
community should be examined through the SEQRA process in a DEIS.
(2) Benefit to community of home ownership versus renting:
(a) Another significant representation to the City Council and Planning Board in
favor of the condominium project was made by Mr. Livingston’s broker for the
sale of the condominium units, Mr. Laffey. At the November 5, 2014 Joint
Hearing, Mr. Laffey told the City Council and Planning Board why the proposed
condominium project was important: “You are taking a vacant piece of land and
some other not super desirable buildings and building a new community of
homeowners. These are not transient renters. There is pride in homeownership.
These people, these professional women and single men, these couples, are going
to be someone that is selling their home in Glen Cove for 50,000 who doesn't
need that 3,000 square feet anymore and wants to buy in there. They might buy a
large unit, and they're going to have pride in homeownership. So that's what the
Villa will be.
(b) What Mr. Laffey should have said is, “So that’s what the Villa might have been.”
Our clients agree that the condominium structure of the project previously
approved is important for the very reasons argued by Mr. Laffey – people who
own their homes take greater pride in maintaining the properties. The adverse
impact on the character of the community from a rental project rather than
condominium must be examined in a DEIS.
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E. Parking
The June 9, 2020 modification to the 2019 site plan reduced the number of units to 176 and
declared that two spots are provided for each unit in accord with the requirements of the RIOGCA overlay zone. Of course, until the portion of Building A on Lot 66 is eliminated, the
Planning Board will not know the actual number of units or the total parking spaces required.
As of now, the three buildings proposed for the south side of Craft Avenue, Buildings D, E and
F, will contain 40 apartment units, and will require 80 parking spaces. Only 49 parking spaces,
however, are provided for the apartments on the south side of Craft Avenue. Neighbors living on
the streets bordering the Villa Project have reported that street parking is already extremely
difficult. The Code requires that all parking for new developments be on-site. This means on
the site where apartments or condominiums are located. Forcing up to 31 cars each day to search
for parking will result in their crossing Craft Avenue (a steep side street) to the provided parking
on the north side of the project (and until a revised site plan is submitted which eliminates the
portion of Building A on Lot 66, it is by no means certain there will be sufficient excess parking
spaces to accommodate tenants in Buildings D, E and F who do cross over to look for parking).
If the weather is bad, and the number of excess spots on the north side is insufficient to guarantee
a spot for every apartment resident on the south side of Craft Avenue, the residents of Buildings
D, E and F will either look for parking on the street, contrary to the requirement that sufficient
on-site parking be provided for all units, or will park unlawfully wherever they can around
Buildings D, E and F, creating a dangerous condition for pedestrians and automobile riders.
Regardless whether parking is a SEQRA issue or a site plan issue, modifications likely will be
required once a revised site plan is submitted without any part of Building A on Lot 66.
CONCLUSION
Livingston Development would love it if the Planning Board took the following approach to its
application:

However, we are hopeful that the Planning Board will not do so and will address the numerous
substantive issues raised here and those raised by others. For the reasons outlined above, the
application for site plan approval should be denied now without SEQRA review. If this
application is to proceed Livingston Development must submit a new site plan without any
proposed uses on Lots 66 and 67. Livingston Development must also be required to seek bonus
densities and waivers from the City Council if it wishes to exceed the 20 unit per acre limit on
density in the RIO-GCA overlay zone. In addition, Livingston Development must be required to
remove the rooftop terrace from Building A as it has done for all the other buildings, and must
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also agree to provide protective berms and landscaping on the property of each home at the end
of Rooney Court requesting that it do so just as it was required to do when the Condominium
project was approved more than four years ago.
When and if a new site plan is submitted, or immediately if the Planning Board does not require
a new site plan before further review takes place, Livingston Development must be required to
provide the Planning Board with PDFs of all documents pertinent to the previous condominium
project for posting on the Planning Board’s website so the public – and the Planning Board’s
members who were not on the Board during the nine years it took Livingston to obtain final
approval of the condominium project -- may determine what issues were previously fully
covered, and which must now be addressed through the SEQRA process. Once the new site plan
is submitted, the Planning Board should assume lead SEQRA agency, and make a determination
of environmental significance. We have no doubt that the result of this review will be to require
preparation of a DEIS before any determinations on the merits may be made.
We reserve our right to expand the list of environmental impacts which may have a significant
adverse impact on the environment that will have to be thoroughly reviewed in a DEIS.
Thank you for your consideration.

Very truly yours,

CC:
John Chase, Esq., Attorney to the Planning Board
Rosa Rizzo, Secretary to the Planning Board
Gaspare Tumminello, City Clerk and Secretary to City Council
Mayor Tenke and Members of the City Council
Gregory Kalnitsky, Esq., City Attorney
David Jimenez, Director, Glen Cove Building Department
Roni Epstein and Marsha Silverman
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CM
(aM CAMROLO, MIDDLETON MCCORMICK, LLP

VIA EMAIL
February 10, 2020
City of Glen Cove
Mayor Tim Tenke and Members of the City Council
9 Glen Street
Glen Cove, New York 11542
Re:

Objection to Proposed Resolution to Refer Livingston Development Concept Plan
and Narrative for Incentive Bonuses to Planning Board Pursuant to 280.73-.3(H5) of the City of Glen Cove Code

Dear Mayor Tenke and Honorable Members of the City Council:
We are the attorneys for Marsha Silverman and Roni Epstein. We wish to outline the reasons
why referral to the Planning Board at this time to request its recommendation on density bonuses
and waivers pertaining to the Livingston application is not required and makes no sense until
more information is provided to the City Council. I have listened to a recording of the February
4th pre-Council meeting and thus have first-hand knowledge of the representations made by and
on behalf of Mr. Livingston at that meeting which show why referral now to the Planning Board
should not be made. At the close, we request that, even if the City Council makes the referral, it
should be conditioned on the applicant first posting on-line for the public's reviews all pertinent
documents needed to comment on the SEQRA implications of the new application and the
requested waivers and density bonuses.
1. Immediate referral to the Planning Board is not required: While Section 280.73.3(H-5) states that "The City Council, upon receipt of a concept plan and
application narrative, shall forward the application to the Planning Board for
recommendation on incentives, bonuses, conceptual site plan, and application for
waiver of hillside protection provisions,,, nothing in the Code requires that
submission to occur within a specific time frame.
A.

Use of the word "shall„ does not mandate a referral before all necessary
information for the Planning Board to make a recommendation regarding
waivers and density bonuses is available.

B.

In Matter of Barton Trucking Corp. v. O'Connell, 7 N.Y.2d 299, 3 (1959),
New York's highest court held that the word "shall„ within ordinance that
Commissioner of Licenses of New York City shall issue a license to owner
of public cart together with a plate upon payment of license fee merely
empowers commissioner to issue a license and does not mandate him to do
so in case of an applicant found unfit. The Court ruled that "Here is an
instance where the word 'shall' ought not to be interpreted in a mandatory sense.
Matter of Thurber's Estate, 162 N.Y. 244, 56 N.E. 631; Matter of State of New
York, 207 N.Y. 582, 101 N.E. 462,' (Emphasis supplied.) It seems apparent that
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the word 'shall' merely empowers the Commissioner to issue a license and does
not mandate him to do so in the case of an applicant found unfit.,,
C.

That the word "shall„ in the RIO-GCA means "may„ is obvious from the
SEQRA Finding Statement adopted by the City Council on December 15,
2020 (Attachment pp. 1-27)' Notwithstanding the use of the word "shall„
in the RIO-GCA with regard to the density bonuses the City Council had to
consider, it is clear the City Council treated the decision on bonuses to be
discretionary. Indeed, it could do nothing else. It was required in the
Finding Statement to make a finding that environmental impacts were
mitigated to the maximum extent practicable. It concluded that the height
of the proposed buildings created unacceptable impacts which could only
be mitigated by reducing the height, and thus, the allowable bonus density.
If the use of "shall„ in the RIO-GCA was mandatory, the City Council
would have had no authority in 2015 to reduce the allowable number of
units.

D.

We question whether the Firm of Forchelli, Deegan Terrana LLP may properly
represent Mr. Livingston and argue that the use of "shall„ is indeed mandatory
and not permissive. To the extent that Partners Daniel Deegan and Kathy Deegan
Dixon helped write the Glen Cove Master Plan and the resulting amendment to
the Zoning Board which created RIO-GCA Overlay Zone while serving in the
Office of the Glen Cove City Attorney's Office or as outside counsel for the City,
it must be asked why they would use "shall„ rather than "may,,. If they were
working in the best interest of the City, maintenance of discretion by the City
Council should be paramount so their hands would not be tied when dealing with
major projects. The RIO-GCA was drafted specifically for Mr. Livingston's
project, and the Deegans necessarily were in frequent consultation with Mr.
Livingston and his representatives while representing the City. Now they
represent Mr. Livingston. The conflict is palpable, and their firm should not be
permitted to argue the intent of the RIO-GCA.

E.

Mr. Livingston submitted his concept plan in August 2019, five months
ago, and nothing prevents the City Council from further putting off the
referral until it is deemed ready for review by the Planning Board.

F.

If the plan submitted is insufficient for proper review, the City Council can
and should require more information prior to the referral. This is because
Section 280.73-3(K) requires the Planning Board to make its
recommendation within 45 days or within such additional time agreed to
with the applicant. Failure to make a timely recommendation requires the
City Council to deem the Planning Board's inaction "a recommendation to
approve.,, Implicit in this requirement is the need for all information
necessary to review and make recommendations to be available to the

Documents referenced in this letter are annexed and are referred to as "Attachment pp.

". We have
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Planning Board. Without receipt of the information outlined here, and
resolution of the factual and legal questions presented, the City
Council is not obliged to make the referral to the Planning Board and
to start the 45-day clock running.
G.

If the information we set out here is required before review and
recommendations can properly be made, the result of referring the
application to the Planning Board for a recommendation without the
information necessarily will be that the Planning Board within 45-days will
return the application to the City Council for more information.

H.

Until Mr. Livingston can provide all necessary information, no referral
should be made.

2. Withholding the Referral Until All Necessary Information is Provided and Factual
and Legal Questions Set Out Here Are Resolved, the City of Glen Cove Does Not
Run the Risk that the Applicant Will File a Lawsuit to Compel the Referral: Firms I
have worked at over the years have represented many municipalities and I am well-aware
municipalities are reluctant to make decisions that may result in being sued by an
applicant. I assume that may be a concern here. Because information necessary to
resolve the issues we now raise must be provided by the applicant before a rational
recommendation on density bonuses and waivers can be made by the Planning Board, a
challenge to the failure to refer the application to the Planning Board by Mr. Livingston
before he addresses the issues we now present would be foolish because he could not
prevail.
3. No Referral to the Planning Board Should Be Made Until Mr. Livingston Proves
That the Reason He Wishes to Convert the Project From Condominium to
Residential Apartments is Market Factors Making Condominiums Undesirable: Mr.
Livingston or his attorney asserted at the February 4, 2020 meeting that market factors
make the only viable project one for rental apartments rather than condominiums. He
claims there is no market for condominiums. Attached is a Report by MSLI published in
December 2019 entitled "Nassau County Market Updates„ showing the median price of
condominiums has gone up year-to-year from 2017 through 2019 (Attachment pp. 28-32).
If there was no demand, one would expect the median prices for condominiums to go
down, not up. Mr. Livingston should be required to provide studies showing his claim
that only apartment rentals are now viable.
We suspect that the true reason for Mr. Livingston's attempt to convert his project to
apartment rental is that a condominium project is not eligible for IDA assistance, and Mr.
Livingston cannot build without that assistance.
4. No Referral to the Planning Board Should Be Made Until Mr. Livingston Proves
That He Can Build The Project Without IDA Assistance, and if He Cannot, the 176Condominium Unit Project Approval Should Be Deemed Null and Void: At the
meeting of February 4, 2020, counsel and Mr. Livingston avoided answering a question
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about costs and financing needed by saying the information would be provided when the
application to the IDA is made. This was disingenuous because the Application for
Financial Assistance filed by Mr. Livingston's company, 135 Glen Cove Ave. Corp. was
received by the IDA on April 23, 2019. A copy of the title page and Schedule I are
annexed (Attachment pp. 33-37). In my letter to you of January 27, 2020, I showed that
Mr. Livingston unequivocally stated in his IDA application that he cannot build his project
without IDA assistance. (Attachment p. 34). This is contrary to the representations he
made during the many years he sought approval of his condominium project that he did
not need IDA help of any kind, including PILOTs (see my letter of January 27, 2020).
Mr. Livingston asserted on February 4, 2020 that he has thus far spent $32-million-dollars
on his project. This does not seem possible, and his statement appears to be intended to
evoke sympathy for him from the City Council which is unwarranted. Schedule I to his
application to the IDA for assistance shows that the total cost of the land comprising his
project is approximately $8,775,000 (Attachment p. 35). Mr. Livingston should be
required to provide documentary support for his claimed expenditures, and should also
explain why, if true, it matters.
It is clear he cannot proceed with the condominium project and he should acknowledge
that the prior approvals of the City Council and Planning Board are void. Annexed as
Attachment pp. 38 - 54 are records showing substantial loans to 135 Glen Cove Corp.
secured by the properties comprising his approved condominium project. The last
document (Attachment pp 47-54) is a mortgage securing a $7.5 million-dollar loan,
apparently for the purpose of paying off earlier liens, which is secured by "An Absolute
Assignment of Leases and Rents,,. This mortgage was recorded on December 10, 2019.
The IDA cannot consider tax abatements for condominium projects. Thus, it appears that
the switch from condominium to rental apartments is not due to the marketability of
condominiums, but Mr. Livingston's inability to finance the project himself. If, in fact,
the condominium project cannot be built, the former condominium approval should
be deemed null and void, and Mr. Livingston should be required to submit a new
application for RIO GCA Overlay Zone approvals for the residential apartment
project he now proposes.

5. No Referral to the Planning Board Should Be Made Until a New Application is Filed:
Mr. Livingston proposes to seek amendment of the approvals he received from the City
Council and Planning Board more than four years ago. The record before the City Council
was created over the course of many years. Most if not all members of the City Council
now did not participate in the earlier process, and it cannot be assumed you are fully aware
of all the data that was presented for and against the approval of the condominium project.
Further, it must be presumed that the density bonuses and steep slope waivers granted to
Mr. Livingston for the 176-condominium unit project were made, at least in part, based
on his claim no IDA financing, including PILOTs, would be required. Indeed, the SEQRA
Finding Statement adopted by the City Council makes clear that one of the socioeconomic benefits of the project is the positive impact on the City the taxes generated will
produce. (See specifically Attachment pp. 14 and 23 within the Finding Statement). If,
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as Mr. Livingston now acknowledges, he cannot build without IDA assistance, then all
density bonuses and waivers must be reassessed with the knowledge that the City of Glen
Cove will have less or no tax benefits for the 18 years of relief Mr. Livingston told the
IDA he needs in order to proceed. This should be done in the context of a completely new
application so the City Council can consider requests for waivers and bonus densities in
the context of the loss of tax revenue compared from the new proposed project compared
to those that would have been generated by the already approved condominium project.
In order to have his property reassessed as vacant property, Mr. Livingston demolished
the structures on the property at the time he received his approvals. As a result, his annual
taxes are approximately $130,000 less than they were before he was reassessed. Every
year he does not build his approved project, the City of Glen Cove loses the difference
between the taxes being generated when he got his approvals, and after he demolished the
structures.
Because we know he cannot move forward with the approved condominium project, it
must be acknowledged that those approvals are void, and Mr. Livingston must submit an
entirely new application to the City Council and Planning Board, or sell his property to
someone capable of building out the approved condominium project or some viable
alternative.
6. No Referral to the Planning Board Should Be Made Until Mr. Livingston Determines
Whether the IDA Will Provide Him With the Tax Relief and PILOTs Requested for
18 Years: It is clear that Mr. Livingston cannot honor the commitments he made to the
City Council that if his condominium project is approved, he will not need financial
assistance or tax breaks or PILOTs from the IDA in order to build. There are ample
reasons why the IDA should not grant the request for Assistance filed in April 2019 and
we will present those reasons when the IDA provides an opportunity to do so. If Mr.
Livingston does not get the tax relief he requests, he will not be able to construct the
project, whether as a condominium project, or for apartment rentals. It is a complete
waste of time for the City Council and Planning Board and the public to review a
new application for RIO-CCA approvals if he cannot get IDA assistance (as he
should not). No referral should be made until the new application is filed, and Mr.
Livingston obtains a determination from the IDA whether it will approve his
application for financial assistance for the new project.
7. No Referral to the Planning Board Should Be Made Until Mr. Livingston and the
Boys & Girls Club Legally Subdivides the Boys & Girls Club property so the .58 acre
Portion Can Be Sold To Mr. Livingston, and He Provides a Proper Survey
Confirming the Size of the Parcel: Counsel for Mr. Livingston asserted at the February
4, 2020 meeting that a .58 acre portion of the Boys & Girls Club property was already
sold to Mr. Livingston and it has already merged into Mr. Livingston's property. In
addition, counsel represented that they obtained an opinion from the Planning Department
that removal of the .58 acres would not render the Boys & Girls Club property out of
compliance with the zoning code. Mr. Livingston should be required to prove these
representations are correct. The portion of the Boys & Girls Club Property he has either
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purchased or proposes to purchase is essential to his request for 40 units more than were
approved for the condominium project. Before the new application is referred to the
Planning Board, Mr. Livingston should address the following:
A.
We have been unable to find a recorded deed showing the
transfer of title did take place.
B.
Transfer of .58 acres of Boys & Girls Club property to a
Private Developer is Not in the Best Interest of the Citizens of Glen
Cove, so No Increase in Density Should Be granted to Mr.
Livingston if he does acquire the .58 acres: The website of the Boys
& Girls Club advises that the Club is a 401(c )(3) Not-for-Profit
corporation whose Mission "is to provide a safe and caring environment
that will inspire and enable all young people to realize their full potential
as productive and responsible citizens.,, Further, "The Club serves more
than 600 youth, ages 6 to 18, in the Glen Cove community with a variety
of after school programs in education, sports and recreation, dance,
technology and art, all designed to enrich and enhance learning and
build self-esteem.,, The Boys & Girls Club property currently consists
of 2.91 acres, which is improved with a 30,000 square foot building and
outdoor athletic courts. Sale of the .58-acre land to Mr. Livingston will
reduce the property available to the public by approximately 20%. Sale
of the property will end forever the potential restoration of sports fields
on the property that Mr. Livingston acknowledges once existed so that
amenities available only to Mr. Livingston's tenants can be constructed.
How can elimination of 20% of the land available to serve 600 Glen
Cove children between the ages of 6 and 18 be in the City's benefit?
C.
If Title to the .58 acre Portion of the Boys & Girls Club
Property Was Already Transferred, It was Done So Unlawfully,
and No Benefit to Mr. Livingston Should Result: Mr. Livingston's
attorneys asserted at the February 4th meeting that the sale already took
place and the .58 acre has merged into the other parcels comprising the
proposed project. If it did, it was unlawful because the Boys & Girls
Club did not first obtain a subdivision of their property. If the sale did
not take place, then the City Council was intentionally given false
information on February 4th. Regardless, Zoning Code Section 2544(A)(2), relied upon by Mr. Livingston to avoid a lawful subdivision,
does not exclude the .58 acres. That Code provision states:
The following shall not constitute a subdivision:
minor exchange of land or transfer or deeding
out of a small piece of land to add to another plat
or lot without any intention of creating a new
buildable lot or creating a site for some specific
use.
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In Mr. Livingston's Amended Application for Incentive Density
Bonuses (Attachment pp. 55-61), submitted with the August 16, 2019
application, he acknowledged that the .58 acre property to be acquired
from the Boys & Girls Club will "permit the addition of outdoor
recreational amenities to be offered to the residents of the building„ and
that the .58 acre to be acquired would be improved with "bocce courts,
a picnic area, a dog run and open space.,, (Attachment pp 57-58). Thus
the .58 acres is "for some specific use„ and is subject to the Code's
subdivision requirements. If Mr. Livingston obtained an opinion
from the recently fired Building Commissioner that no subdivision
is required, his opinion flies in the face of the clear language of
Section 254-4(A)(2) and must be ignored.
Because the new application is dependent upon taking title to the .58
acre portion of the Boys & Girls Club property, no referral to the
Planning Board should be made until the Boys & Girls Club and Mr.
Livingston apply for and obtains permission to subdivide the Boys &
Girls Club Property so it may sell the .58 acres to Mr. Livingston. It is
likely the public will loudly oppose granting the subdivision because the
sale would be to the detriment of the public in order to benefit a private
developer.
D.
No Referral to the Planning Board Should Be Made Until It
is Established That the Transfer of .58 acres of Boys & Girls Club
Property to Mr. Livingston Will Not Render the Remaining Boys &
Girls Club Property Noncompliant With the Zoning Code: At the
February 4, 2020 meeting, Counsel for Mr. Livingston, when asked
whether sale of the .58 acres would render the Boys & Girls Club
property noncompliant with the Zoning Code, answered that they
previously obtained an opinion from the Building Department that it
would not. Because much of the Boys & Girls Club property other than
the .58 acres is covered with the 30,000 square foot building, and
asphalted parking and ball fields, it is certainly possible that removal of
the .58 acres will cause the Boys & Girls Club to exceed the maximum
allowed lot coverage. The opinion from the Building Department
alleged to have been received should be provided to the City Council.
If it was prepared by the recently fired Building Director, it should be
disregarded, and a new analysis should be prepared for the City Council
by an independent reviewer. If title already passed to Mr. Livingston,
and the sale placed the Boys & Girls Club out of compliance with the
Zoning Code, no added density bonuses should be allowed based on the
acquisition of the .58 acres.
8. No Referral to the Planning Board Should Be Made Until It Is Determined
Whether The Sale by the Boys and Girls Club in 2007 of Lot 66 (Another
.58 Acre Lot) Was Improper Because It Too Should Have Been
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Subdivided From the Boys & Girls Club Property Before It Was Sold to
Mr. Livingston:
A. The application approved by the City Council in December 2015 was for
a project that included multiple parcels obtained by Mr. Livingston (or his
companies). One of these was Section 21 -Block 244 — Lot 66 (Attachment
p. 1).
B. This parcel, also approximately .58 acres in size, was acquired from the
Boys & Girls Club on December 14, 2007. (Attachment p. 35). At the time
of the acquisition, the then-City Attorney issued a letter to Mr. Livingston
advising that no subdivision was required by reason of Zoning Code
Section 254-4(A)(2) (discussed above) (Attachment pp. 62-63).
C. Reference to the current proposed Site Plan shows that much of Building
A is proposed to be built on Lot 66. (Attachment pp. 64 and 69). The only
way Section 254-4(A)(2) would have exempted the sale of Lot 66 from
the minor subdivision requirements of the Zoning Code would be if
the acquisition of Lot 66 was made "without any intention of creating
a new buildable lot or creating a site for some specific use."
D. We will assume for purposes of discussion that the 176-unit condominium
project approved by the City Council in December 2015 cannot be
challenged now, even though bonus densities were based on property that
included Lot 66 which was obtained without first lawfully subdividing the
Boys & Girls Club property. For purposes of the new application for a
residential apartment project, however, no referral to the Planning Board
is required until the Boys & Girls Club successfully subdivides its
property so Lot 66 and part of Lot 67 (the .58 acre portion of the Boys
& Girls Club property which Mr. Livingston's attorneys claimed on
February 4th without proof they already purchased) are lawfully
subdivided from the Boys & Girls Club property. Until then, the
combined 1.16 acres claimed by Mr. Livingston for density bonuses
cannot be considered.
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WHEN AND IF THE CITY COUNCIL DETERMINES IT IS
APPROPRIATE TO REFER THE CASE TO THE
PLANNING BOARD, IT SHOULD CONDITION THE
REFERRAL ON LIVINGSTON POSTING ON-LINE FOR
THE PUBLIC ALL DOCUMENTS AND STUDIES AND
REPORTS UPON WHICH LIVINGSTON RELIES SO THE
PUBLIC MAY FULLY PARTICIPATE IN
CONSIDERATION OF THE NEW PROJECT.
As we noted in our letter of January 27, 2020, for the public to be able to properly participate in
review of the new Livingston proposal should the City Council permit it to go forward, it is
essential that they have easy access to all relevant documents.
If the City Council determines the application can proceed, despite the arguments raised above,
then all relevant documents must be posted on line for the public to see before the application
can be deemed complete, and the time for the Planning Board to make a recommendation to the
City Council begins to run. By way of example only, we need to review all traffic studies, the
Phase l and Phase II reports allegedly submitted to the Planning Board in 2016 but never
provided to the undersigned despite multiple FOIL requests, the basis for the parking analysis
made for Mr. Livingston, and the studies supporting the claim that the approved 176-unit
condominium project is no longer viable because there is no market for condominiums. The
newly elected members of the City Council pledged transparency and good government. This
application provides a good opportunity to show that those pledges were real.
Thank you for your consideration
Very truly yours,
CAMPOLO, MIDDLETON
& MCCORMICK, LLP
By:
Frederick Eisenbud, Esq.
Of Counsel

CC:

Hon. Gaspare Tumminello, City Clerk and Secretary to City Council (via e-mail)
Hon. Greg Kalnitsky, City Attorney (via e-mail)
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CM
CaM CAMPOLO, MIDDLETON A MCCORMICK, LLP
April 15, 2020
City of Glen Cove
Planning Board
9 Glen Street
Glen Cove, New York 11542
Re:

March 10, 2020 Referral by the City Council Regarding the
Application of Livingston Development: Comments on Behalf of Roni
Epstein and Marsha Silverman

Dear Chairman DiMascio and Members of the Planning Board:
We are the attorneys for Roni Epstein and Marsha Silverman who reside at 15 Rooney Court,
adjacent to the property owned by Daniel Livingston which is the subject of the Application for
the Villa Project now before you (hereinafter, “Villa Project”). By resolution dated March 10,
2020 (“March 10 Resolution”), the City Council requested that the Planning Board provide its
opinion to the City Council whether the Villa Project Application should be treated as a revised
application or a new application, and that the Planning Board provide recommendations to the
City Council pursuant to City Code Section 280.73-3H(5). The purpose of this letter is to
provide information the Planning Board may find useful in order to timely respond to the City
Council.
SUMMARY OF ARGUMENTS
We urge that the recommendation be that no bonus densities be approved until a revised
apartment complex site plan is submitted and SEQRA is fully complied with.
The evidence demonstrates that Mr. Livingston acquired Lot 66 from the Boys & Girls Club
without the Boys and Girls Club subdividing the land and in January of this year acquired part of
Lot 67 in the same manner – without a subdivision. The Glen Cove City Code bars any use of the
parcels other than to be counted when density bonuses are determined and applied. A significant
portion of Building A is on Lot 66 and as a result, 44 apartments must be eliminated. Without
the apartments proposed to be built on Lot 66, the maximum apartment units the site plan shows
may be built is 172, not 216.
For the same reason, the requested bonus density for on-site recreational amenities must be
denied because virtually all the proposed recreational amenities are in the portion of Building A
that is on Lot 66 and therefore must be eliminated. A new site plan must be submitted which
eliminates any structures on Lots 66 and 67.
When the Planning Board and City Council initially approved the 176-unit condominium project
in 2015 and 2016, they found that the height of the buildings, including Building A, must be
restricted to mitigate adverse impacts. Thus, Livingston may not recapture apartments lost from
Lot 66 by proposing taller buildings. Nor can he propose additional apartment structures
because of the need to preserve required fire lanes. Placing parking further underground so
additional apartments may be constructed also may not be done without a full environmental
study to determine whether doing so will adversely impact the stability of the structures, steep
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slopes and surrounding properties. If he wants more than 172 apartments, Livingston must prove
he may lawfully build them by submitting a revised site plan, and density bonus analysis.
Livingston’s traffic engineer claims the Code requirement of two parking spots per unit may be
changed to 1.5 parking spots per unit based on his showing that 2 spots per unit are not needed.
A report by a traffic expert hired by our clients, Steven Schneider, demonstrates that the study
relied on by Livingston’s expert in fact shows that the two parking spots per unit requirement of
the Code are required and should not be waived. The proposed site plan does not demonstrate
that all on-site parking spots required by the Code are provided for.
Finally, because Livingston acknowledged in his application to the IDA in April 2019 that he
cannot build the project without financial assistance, and the IDA may not provide financial
assistance for a condominium project, the approved condominium project should be deemed
abandoned, and the new proposal should be considered a new application.
In addition, because Livingston cannot proceed without IDA financial help (he requested 18
years of PILOTs, and mortgage and sales tax elimination), the Planning Board should
recommend to the City Council that no further action be taken on the apartment rental
application until and unless Livingston is able to obtain the financial assistance from the IDA he
needs to proceed.
NO RECOMMENDATION ON BONUS DENSITIES OR
WAIVERS SHOULD BE MADE UNTIL SEQRA IS FULLY
COMPLIED WITH BUT A RESOLUTION OF THE
PLANNING BOARD RESPONDING TO THE CITY COUNCIL
REFERRAL MUST BE ADOPTED AT ITS MEETING
SCHEDULED FOR ON OR ABOUT APRIL 21, 2020
The March 10, 2020 Resolution is premature. When the Planning Board adopted its Resolution
in 2014 which made recommendations to the City Council regarding bonus densities sought by
Livingston for the condominium project, it did so after full SEQRA review had been completed.
The City Council’s Section 280-73.3H(5) referral was made after the DEIS and FEIS were
approved and after extensive testimony and public participation, and thus, the Planning Board,
and ultimately the City Council, had all information needed to determine bonus densities and
waivers then sought by Livingston for the Condominium project. This is as it should be to
protect the public interest. See City Code Section 280-73.3I(1) (“Within 45 days of receipt of a
request for recommendation or, if a DEIS is required for the application pursuant to 6 NYCRR
Part 617 (SEQRA), within 45 days following a public hearing held on the DEIS, the Planning
Board shall provide its recommendations to the City Council with respect to the authorization of
incentives and bonuses. This time period may be extended by consent of the applicant.”).
As we will show, Livingston cannot provide the required number of parking spaces for the
project, and the City Code bars construction on the two lots acquired from the Boys & Girls Club
(thus eliminating 44 apartment units and the on-site recreational amenities Livingston needs to
qualify for a three-unit per acre bonus). Without a revised site plan the Planning Board or City
Council cannot possibly understand whether the applicant is entitled to bonus densities or
waivers. Moreover, until full SEQRA review has occurred, the City Council may not make a
determination of allowable bonus densities and waivers.
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In its recommendation to the City Council, the Planning Board should ask the City Council
to require certified surveys of every parcel comprising the Livingston project so the actual
size of each is known. Allowable units are calculated by multiplying the number of acres
by the base units allowed (20 per acre) plus whatever bonus densities are agreed to. If the
size of the total project is overstated, so too will be the number of units allowed to be built.
The burden must be on the applicant to provide this vital information.
Unless the applicant has agreed in writing to extend the time for the Planning Board to
make its recommendations to the City Council, the Planning Board must make its
recommendations to the City Council prior to April 27, 2020 or it will be deemed to have
agreed with the bonus densities and waivers sought by Livingston. See City Code Section
280-73.3K (1).
For the reasons that follow, the Planning Board at its meeting on April 21, 2020 should adopt a
resolution which recommends to the City Council that no determination of allowable bonus
densities or waivers be made until a revised site plan has been submitted and SEQRA is fully
complied with. While there is no time constraint on when the Planning Board should make a
recommendation to the City Council whether the new Livingston Application should be deemed
a revised application or new application, for the reasons below it should be considered a new
application.
BACKGROUND
Because a number of members of the Planning Board may have no historical involvement with
the previous Livingston application, we will briefly outline the history of the original project.
The history of the Livingston Development Project is summarized in the enclosed SEQRA
Finding Statement, adopted by the Planning Board on March 15, 2016 (Attachment pp 1 – 24).1
The City Council and Planning Board and Planning Staff diligently worked with Mr. Livingston
for nine years until he received approval for the 176-unit condominium project. Our clients
filed Article 78 challenges to both the City Council’s December 2015 approvals and the Planning
Board’s approvals, which eventually were dismissed on October 4, 2017. In or about October
2018, Livingston applied to the Planning Board for a one-year extension of the time it had to
obtain a building permit for the condominium project. City Code Section 280-15(H) states that
site plan approval lapses if a building permit is not obtained within one year. On November 20,
2018, I submitted a letter to the Planning Board (Attachment pp. 25 - 28) opposing the extension
on this and other grounds, arguing in part (Attachment p. 27):
What cannot be countenanced is having a purported developer put
the City Council and Planning Board and the effected public
through nine years of hearings, and then have the developer use
the approvals obtained to try and sell the project to someone else
whose qualifications have never been considered by the City.
Livingston has had his project on the market since at least 2014
(see annexed screen shots), and he has failed to even seek a
building permit for 2 ½ years.

1

The attachments are numbered in the bottom right corner as “Attachment p. __”.
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On November 20, 2018, the Planning Board, by a vote of 5-2, granted the requested extension.
Thereafter, at the June 25, 2019 meeting of the City Council, Mayor Tenke informed the public
that approximately a month before, Mr. Livingston approached the Glen Cove Industrial
Development Agency and told the Agency he intended to change the 176-unit condominium
development to an apartment complex with approximately 40 additional units. On July 16, 2019,
the undersigned sent a Memorandum to the City Council and Planning Board to present our
clients’ thoughts on the actions Mr. Livingston planned to take. (Attachment pp. 48-55). In that
Memorandum, we argued that, notwithstanding the one-year extension of time granted Mr.
Livingston by the Planning Board on November 20, 2018, the approved site plan still lapsed as a
matter of law prior to the extension, and that, as a matter of policy and fact, any change in the
project from condominium to a rental apartment complex must be considered a new application.
On or about April 23, 2019, Mr. Livingston’s development corporation, 135 Glen Cove Ave.
Corp., filed an application with the Glen Cove IDA for financial assistance (Attachment pp. 56 –
105). The application sought mortgage and real property tax exemptions and PILOTs for 18
years (Attachment pp. 64, 74). In Appendix I to the IDA application for financial assistance
(Attachment pp. 102 – 104), Mr. Livingston clearly states he cannot build the project
without IDA financial help (Attachment p. 102):
In the event that the Applicant is unable to secure financial
assistance from the Agency, the Applicant will be unable to
complete the Project and fulfill the recommendations of the
Masterplan to revitalize abandoned commercial buildings in the
City of Glen Cove's gateway. While the site has been cleared, the
Project cannot move forward without the IDA's assistance. The
high costs of construction and the unpredictable real estate taxes
make the Project financially infeasible to construct without
financial assistance from the Agency in the form of sales tax and
mortgage recording tax exemptions, as well as a PILOT agreement
that will phase in the tax base to be created by the construction.
The application for the new residential apartment project was submitted on or about August 20,
2019 when Mr. Livingston’s attorney, Mr. Hoebich, filed conceptual plans with the City Council
and the Planning Board for a 216-unit apartment complex with 196 units to be rented at market
value and 20 to be considered “affordable units”. (Attachment pp. 249 – 265).
In December 2019, over the clear objections by my clients, the Planning Board extended for a
second time the time for Livingston to obtain a building permit for the condominium project, this
time to October 2020. Because Mr. Livingston stated openly in his submission to the IDA eight
months earlier that he cannot move forward with the project without financial assistance, and the
IDA is without power to provide such assistance to a condominium project, the reality is that the
condominium project cannot and will not be built. Accordingly, the extension of the time to
obtain a building permit was granted in error and must be reversed because the approved
condominium Site Plan is now moot.
With this history in mind, we address the issues referred to the Planning Board by the City
Council for the Planning Board’s opinion on each.
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NO RECOMMENDATION ON BONUS DENSITIES OR
WAIVERS SHOULD BE MADE UNTIL THE IMPACT OF
THE ACQUISITION OF LOT 66 AND PART OF LOT 67
FROM THE BOYS & GIRLS CLUB WITHOUT
SUBDIVIDING THE BOYS & GIRLS CLUB PROPERTY IS
DETERMINED – THE CITY CODE REQUIRES THESE
PARCELS TO REMAIN VACANT
1.

44 Proposed Units on the Portion of Building A on Lot 66 Must Be Eliminated

The proposed project includes two parcels of property purchased from the Boys & Girls Club2,
without first subdividing the Boys & Girls Club property. On December 14, 2007, Livingston
purchased Lot 66 from the Boys & Girls Club, alleged to be a .58-acre piece of land, without
subdividing the Boys & Girls Club property (Attachment p. 58). At the time of the acquisition,
the then-City Attorney issued a letter to Mr. Livingston advising that no subdivision was
required by reason of Zoning Code Section 254-4(A)(2) (discussed below) (Attachment pp. 106 107).
Reference to the current proposed Site Plan shows that a significant portion of Building A is
proposed to be built on Lot 66. (Attachment pp. 108 – 109, 123).
On or about January 24, 2020, Livingston purchased a second piece of land from the Boys &
Girls Club which was part of Boys & Girls Club Lot 67 (see Attachment pp. 110 - 113). Again,
this was accomplished without subdividing the Boys & Girls Club property. The new
application indicates that the portion of Lot 67 acquired, alleged also to constitute .58 acres, will
permit the addition of outdoor recreational amenities to be offered to the residents of the
building, including bocce courts, a picnic area, a dog run and open space. (Attachment pp. 118).
While Mr. Livingston relies on the opinion letter he received from the City Attorney dated
December 5, 2007 to justify the adjustment of lot lines without subdividing the Boys & Girls
Club property, he conveniently ignores important caveats in the opinion letter. In relevant part,
his attorney was told (Attachment pp. 106 - 107):
Pursuant to Section 245-4 of the City's Code of Ordinances (Code),
"a minor exchange of land or transfer or deeding out of a small
piece of land to add to another plat or lot without any intention of
creating a new buildable lot or creating a site for some specific
use” " does not constitute a subdivision. The Building Department
Administrator has indicated to me that he has reviewed the
proposed deeded lot line adjustment and advised me that both lots
will remain in full compliance with all applicable zoning
restrictions after the proposed lot line adjustment
Accordingly, it is my opinion, as well as that of Planning and
Zoning Counsel and the Planning Board Chairman that the
proposed transfer is not a subdivision and does not therefore
2

Technically, “Glen Cove Boys Club at Lincoln House, Inc.”.
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require Planning Board approval provided both properties
remain in full compliance with the applicable zoning
regulations under Chapter 280 of the Code. (emphasis added).
In 2003, prior to Mr. Livingston purchasing Lot 66, the Boys & Girls Club property totaled 3.43
acres; after the sale of Lot 66 in 2007, the total was 2.91 acres. (Attachments pp. 121 - 122).
The portion of Lot 67 he purchased earlier this year is also alleged to be .58 -acres. Thus, as a
result of Mr. Livingston’s acquisitions, the not-for-profit Boys and Girls Club property
established specifically to serve the public will be reduced to approximately 2.33 acres, a
reduction of more than 30% from the pre-2007 size of the Boys & Girls Club property. It is
difficult to understand how this could be viewed as a “minor” transfer of land. Regardless, the
land was not subdivided, and thus cannot be used to create “a new buildable lot” or to create “a
site for some specific purpose.” City Code Section 254-4(A)(2).
Accordingly, the portion of Building A on Lot 66 cannot be built upon. Reference to site plan
pages A-002, A-003, A-004, A-005, and A-006 (Attachment pp. 124 – 128) submitted by
Livingston show that a total of 32 one-bedroom apartments, 11 two-bedroom apartments, and
one three-bedroom apartments, (44 in total) must be eliminated, or moved to other locations on
the property if they are to be built. Because the City Council ruled in its December 18, 2015
SEQRA Finding Statement (Attachment pp. 146 – 172) that height of Building A had to be
restricted, and the setbacks and mass of all the remaining buildings except for Building C had to
be restricted in order to mitigate the visual impacts from the height and bulk of buildings to the
maximum extent practicable, Livingston was forced to submit a revised site plan for 176
condominium units. Thus Mr. Livingston cannot restore the 44 apartment units which must be
eliminated from the portion of Building A on Lot 66 by building up. Moreover, because of the
need to maintain fire lanes (see site plan SP-2, Attachment p. 109), new structures do not appear
possible. And as we will show further on, the need to have required parking equal to 2 spots per
unit will further complicate his ability to locate all or some of the 44 units which must be
removed from Lot 66 to another location on his property.
The City Council and Planning Board failed to take notice of the provisions of City Code Section
254-4(A)(2) when the density bonuses and site plan were approved for the condominium project
in 2015 and 2016. Whether the City Council and Planning Board may correct this error in the
approval of the condominium project now is a matter we leave to the City Council and Planning
Board and their attorneys. He has not been able to obtain a building permit and thus has not
completed substantial construction, so he cannot claim a vested interest in the site plan for the
condominium project. If, as will occur no later than October of this year, the approved
condominium site plan will have no further force and effect because Livingston will not have
obtained a building permit for that project, any new site plan thereafter submitted for a
condominium project would have to comply with the City Code, including Section 254-4(A)(2).
Regardless whether the error made in approving the condominium site plan can be corrected
now, having received a new application for an apartment rental project, the City must apply the
City Code to the new site plan as it exists today and does not have any authority to waive the
requirements of City Code Section 254-4(A)(2). Simply because City officials made a mistake
in the past does not entitle Mr. Livingston to have City officials make the same mistake today.
There is no such thing as municipal estoppel, and the Planning Board and City Council must
apply the law as it exists at the time of the new application. Mr. Livingston can elect to proceed
6.
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with the condominium project as approved in 2015 and 2016 by obtaining a building permit by
the October 2020 deadline, but we know he cannot do so. He has admitted that without IDA
financing the project cannot be built, and the IDA cannot provide financial assistance to a
condominium project.
Mr. Livingston attempts to have his proverbial cake and to eat it too. Having elected to acquire
the two Boys and Girls Club properties without the delay and uncertainty that would arise from
the Boys and Girls Club having to subdivide its property, he may use the parcels to calculate the
total acres to be applied to the base allowable units and bonus densities, but he may not build
upon them.
2.

Because the Proposed On-Site Recreational Amenities Purporting to Support the
Requested Density Bonus of 3-Units Per Acre Are in the Portion of Building A That
Was Proposed for Lot 66, They Cannot Be Built and There is No Basis For
Granting The Bonus Density for On-Site Recreational Amenities Which the City
Council Rejected in 2015.

Mr. Livingston argues he is entitled to a density bonus of three-units per acre because he satisfies
the requirements of City Code Section 280-73.3F(3). This provision states in relevant part:
“The City Council shall increase the maximum residential density by three units per acre where
the following on-site recreational amenities are provided for the future residents of the proposed
project *** (a) Fitness center with health equipment; (b) Swimming pool; (c) Multipurpose
room/center; and (d) Common area for social events.” The City Council denied this bonus
density, in part because additional bonus units without causing significant environmental impacts
relating to visual and neighborhood character impacts. (Attachment p. 156). Because the
proposed indoor pool, fitness center, yoga/Pilates room, and multipurpose room are all on the
portion of Building A that is proposed to be located on Lot 66, they cannot be built as proposed.
See Site Plan Pages A-002; A-004, and A-006 (Attachment pp. 124 - 128).
Mr. Livingston cannot solve this problem by moving the proposed on-site recreational amenities
now located in the portion of Building A which must be eliminated to Lot 67. Because, as
shown above, the portion of Lot 67 was not acquired pursuant to a lawful subdivision and
therefore may not be used as a “buildable lot” or “a site for some specific use,” there is no reason
to reconsider the City Council’s original denial of the bonus for on-site recreational amenities.
The Planning Board should recommend to the City Council that it adhere to its original
determination not to grant a three-unit per acre bonus based on on-site recreational
amenities.
3.
No Bonus for Structured Parking Should Be Granted Until Mr. Livingston Submits
a Revised Site Plan Showing the Number of Units He May Lawfully Construct and How He
Will Be Able to Satisfy the Code Requirements for On-Site Parking Spots
Mr. Livingston’s traffic engineer, R&M Engineering, advises in its July 1, 2019 report to the
director of the Department of Public Works, that the latest site plan provides for 324 parking
spaces (Attachment pp. 129, 131-132). This figure assumes that the City Council will grant 17
bonus density units per acre for structured parking, and 3 more for on-site recreational amenities,
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so that 216 units should be permitted for the 4.9 acres.3 It further assumes, based on R&M’s
reference to ITE’s Parking Generation Manuel, 5th Edition, that less than 1.5 parking spots per
unit are required, and therefore, pursuant to City Code Section 280-73.3D(9), the City Council
may permit 1.5 parking spaces per unit rather than 2 as is presumed by the Code to be necessary.
Thus, they argue, the 324 parking spots satisfy the requirements for obtaining the density bonus
of 17 units per acre for structured parking (4.9 x 40 x 1.5 = 234). (Attachment p. 132).
No recommendation regarding the bonus density for structured parking should be made until Mr.
Livingston revises his site plan to eliminate the portion of Building A which he proposes to
construct on Lot 66 and shows where apartments he claims should be allowed will be
constructed. Whether any of the parking spaces within Building A are proposed for the portion
of the building on Lot 66 and thus must be eliminated as well must be determined by a surveyor
or architect before it can be assumed 324 parking spots are provided for.
Assuming, for purposes of argument, that the 324 parking spots provided on the site plans can be
constructed, they are insufficient to meet the requirements of the Code.
Without the 44 units in the portion of Building A on Lot 66, the application and the site plan
show only 172 apartment units which may be built under the Code. If, as we show it should, the
Planning Board requires 2 parking spots per unit, 344 parking spots would be required. The
application proposes only 324 parking spots. Livingston cannot satisfy the parking requirement
based on the currently submitted site plan
A.

Livingston’s Traffic Expert, R&M, Ignored Critical Data in the Parking
Generation Manuel Which Shows That the Code’s Requirement That There
Be 2 Parking Spots Per Unit Should Not Be Waived

Section 280-73.3D(9) mandates that 2 parking spaces for tenants and guests be provided for each
unit except “the Planning Board may reduce the requirement to a minimum of 1.5 spaces per unit
where it finds, based upon the advice of a qualified traffic engineer, that the proposed bedroom
mix is such that 1.5 spaces is adequate to accommodate the future residents and guests of the
proposed project.” R&M Engineering asserts, based on its review of ITE’s Parking Generation
Manuel, 5th Edition, that less than 1.5 parking spots per unit are required, and therefore, pursuant
to City Code Section 280-73.3D(9), the City Council may permit 1.5 parking spaces per unit
rather than 2 as is presumed by the Code to be necessary (Attachment pp. 131 - 133).
Our clients retained Steve Schneider, P.E. (Schneider Engineering PLLC), a well-respected
Traffic Engineer, to review R&M’s conclusions. His report dated April 13, 2020 is attached
(Attachment pp. 134 - 136). Mr. Schneider agrees that R&M selected the appropriate table
within the Parking Generation Manuel but takes issue with R&M’s conclusion because it ignored
data the table provides which establishes that there is no basis for permitting 1.5 parking spots
rather than 2 as required by the Code. Mr. Schneider’s analysis is as follows (Attachment p.
136):

3

Please note that we do not accept Livingston’s representation that he has 4.9 acres and that is
what the base units and bonus density units must be multiplied against. He must prove the actual
square footage of each lot with certified surveys so allowable units may be properly calculated.
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Based on these studies [i.e., ITE studies in various States including
New York], ITE finds that the average rate of the peak period
parking demand is 1.31 on a weekday. However, it is illustrated that
these rates are as high as 2.03 on a weekday. On a Saturday, ITE
finds that the average rate is 1.22, and could be as high as 1.33.
Although ITE only has one study for Sunday rates, ITE finds that
the average rate on Sunday is 2.05.
In R&M Engineering's analysis, only the average rates were
discussed. Realize that average rates don't always necessarily
represent the most reliable statistic. ITE illustrates that many times,
parking demand rates are higher than 1.5, if not higher than 2.0, for
this type of land use. Additionally, it is not addressed in the land use
description if these rates also account for guest needs.
It is my opinion that the parking requirements for the proposed
development not be waived.
It is indisputable that there is an enormous on-street parking problem in Glen Cove, and around
Mr. Livingston’s project, there is virtually no such parking. Because the very study relied upon
by Livingston’s expert supports the City Code requirement that 2 parking spots be provide for
every unit, that is what the Planning Board should require. Indeed, when Mr. Livingston sought
approval for his condominium project, he provided 2 parking spots for each condominium unit.
There is no basis for deviating from the Code requirement of 2 parking spaces per unit.
B.

Livingston Must Submit a Revised Site Plan To Demonstrate Where Permissible
Apartment Units Will Go and That He Will Be Able to Provide Required Parking

Livingston faces a conundrum: Without the 44 apartment units proposed for Building A on Lot
66, the site plan shows only 172 apartments which may be lawfully built. This assumes he is
entitled to the 17 unit per acre bonus density for on-site structured parking. To get this bonus, he
must only show that 75% of required parking is in structured parking. 172 apartments require
344 parking spots, and 75% of 344 equals 258. If Livingston is willing to limit the number of
apartment units to 172, the 324 parking spots proposed are sufficient to award Livingston the 17
unit per acre bonus based on 75% of the required spots being structured parking.
The problem Livingston faces is that he must establish that 100% of required parking spots may
be lawfully constructed on-site, and 324 parking spots fall short.
The burden is on Livingston to demonstrate via submission of a revised site plan that he can
build more than 172 apartments, with the required 2 parking spots per unit. Where would
additional apartments and parking units go? As noted above, when the City Council approved
176 condominium units in 2015 rather than the number of units requested by Livingston, it made
clear that the lower number was required to reduce the height and density of the buildings so that
adverse impacts on views and neighborhood character will be reduced to the maximum extent
practicable. Thus, Livingston may not increase the height of his buildings in order to recapture
9.
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some of the 44 apartment units lost from Lot 66, and he may not use Lot 67 for any structures.
Nor does there appear to be any space upon which additional structures may be built due to the
need to preserve access roads for fire fighting vehicles (See Site Plan S-002, Attachment p. 109).
No recommendation on the bonus for structured parking should be made until Mr.
Livingston revises his site plan to eliminate the portion of Building A which is proposed to
be built on Lot 66. He must determine whether to accept the elimination of the 44 units
which cannot be built on Lot 66, and the elimination of the on-site recreational amenities
needed to obtain a three unit per acre density bonus, and thus limit the number of units
sought, including those for affordable housing, to 172. The Planning Board should
recommend that no determination of bonus densities for structured on-site parking be
made until a revised site plan is submitted demonstrating where all apartments and
parking will go outside of the boundaries of Lots 66 and part of 67.
4.

A Recommendation on the Waiver of The Steep Slopes Ordinance Should Wait
Until a Revised Site Plan is Submitted for Review

The Planning Board must also make recommendations to the City Council regarding waivers,
including waiver of hillside protection provisions. This is critical to the number of apartment
units that the City Council may allow. City Code Section 280-52(A)(1) requires steep slope
portions of property to be eliminated from the calculation of lot areas. When the condominium
project was approved by the City Council in 2015, as allowed by the RIO-GCA (City Code
Section 280-73.3(D)(2)), it waived the requirements of the hillside protection law. Thus, the
allowable number of condominium units was calculated based on all the acres owned by
Livingston without regard to their slope.
The condominium project approved by the City Council in December 2015 proposed
underground parking only on the north side of the Craft Avenue portion of the project, beneath
Building A. The new application for an apartment rental project adds underground parking on
the southern portion across Craft Avenue as well. The revised site plan which Livingston must
file to address the elimination of 44 apartment units and proposed recreational amenities from the
portion of Building A on Lot 66 may well cause him to alter the current configuration for
parking. Full SEQRA Environmental review will be required to examine the potential impact
this will have on structures, steep slopes and surrounding properties. The criteria which must be
met for the City Council to waive the requirements of the hillside protection law include “(b) The
employment of engineering practices in stabilizing soils and man-made slopes; (c)The ability of
foundations and engineered walls to safely develop the site without impacting surrounding real
property or roadways; and (d) The ability to secure the site and its walls and steep slopes in a
way that insures the safety of future residents and other persons.” The purpose of the City’s Hill
Protection requirement is to protect steep slopes and there must be certainty that all the criteria
for waiver of this critical protection, particularly where slopes are in excess of 25%, are fully
satisfied.
Until a revised site plan is received which eliminates the portion of Building A proposed to
be built on Lot 66, the Planning Board should advise the City Council that it lacks
sufficient information to be able to make a recommendation regarding waiver of hillside
protection provisions.

10.
Ex. 2 p. 010

THE LIVINGSTON APPLICATION SHOULD BE DEEMED A NEW APPLICATION
The conceptual plan submitted by Mr. Livingston in August 2019 for 216 residential rental
apartments rather than 176 condominium units is an entirely new application for the following
reasons:
1.
Mr. Livingston has stated in Appendix I to his April 23, 2019 Application to the
IDA for financial assistance that he cannot build the approved 176-unit condominium project
without IDA financial assistance. (Attachment p. 102). Mr. Livingston argued to the City
Council on February 4, 2020 that there no longer is a market for condominiums (Attachment pp.
137, 139). IDA Approved Tax relief is not available to condominium projects. Knowing this, in
December of 2019, Mr. Livingston misled the Planning Board when he requested his second
extension of time to get a building permit without informing the Planning Board that he already
determined he cannot build the condominium project because he would not be eligible for IDA
financial assistance. Because Livingston cannot obtain financing from the IDA for the
condominium project, the only potentially viable application now is the new one for apartment
rentals filed in August of 2019. Accordingly, the Planning Board must officially deem the
condominium project abandoned. The condominium project cannot be built, and the Planning
Board and City Council should make clear that the only application now is a new one for rental
apartments.
2.
The City Council and Planning Board approved the condominium project based
on the incorrect assumption that Livingston could develop the parcel acquired from the Boys &
Girls Club of Glen Cove in 2007 as Lot 66. The new application includes a second parcel
acquired from the Boys & Girls Club earlier this year. The City Council and Planning Board are
required to apply all the provisions of the City Code to the residential apartment application,
including City Code Section 254-4(A)(2) which significantly reduces the areas where
construction may be permitted. The apartment rental application must be treated as a new
application because significant changes are required which reduce the allowable building area of
the project.
3. The approvals by the City Council and Planning Board of the condominium project
were based on assumptions which are either stale or no longer applicable to the new project.
Consideration of these factors may well cause the City Council and Planning Board to conclude
that if Mr. Livingston cannot afford to build out the condominium project for which he received
his approvals four years ago (which he has clearly stated is the case), he should sell his property
to a developer better situated to propose a viable project. For example:
A.
Tax benefits: At the November 5, 2014 Joint Hearing on the condominium
project at p. 174, Mr. Livingston made the following statement (Attachment p. 220):
Further, the project will be developed with a billion dollar joint
venture company, so there's no issue in terms of financing the
project.
Later, at the same hearing, an unidentified audience member indicated he did not hear anything
about PILOTs, and then-Mayor Spinello stated without contradiction by Mr. Livingston, “No.
There’s no PILOT.” (Attachment pp. 220-221).
11.
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The tax benefit to the City of Glen Cove was of great importance to the City. For example, in
the March 15, 2016 SEQRA Finding Statement adopted by the Planning Board under the
discussion of Socioeconomics and Demographics, the Planning Board stated (Attachment p. 12):
3. Development of the revised plan of 176 units would
result in overall, long-term positive tax benefits for the City
of Glen Cove.
In addition, the Planning Board’s Finding Statement concluded that “With respect to police
protection, the subject property has and will continue to be served by the Glen Cove Police
Department. The tax revenues generated by the development of the revised plan of 176 units will
help offset service demand from the Police Department” (Attachment p.19). With regard to
increased pressure on local schools, the Planning Board found “Moreover, it is anticipated that
the school taxes generated would exceed the cost of educating the children that may reside in this
development.” (Attachment p.20).
Rather than provide an immediate tax benefit to the City sufficient to pay for increased City
services which will be required, the residential apartment project cannot be built without
substantial financial assistance to Mr. Livingston. The application must be reviewed in its
entirety as a new application from that perspective.
B.
Benefit to community of home ownership versus renting: Another significant
representation to the City Council and Planning Board in favor of the condominium project was
made by Mr. Livingston’s broker for the sale of the condominium units, Mr. Laffey. At the
November 5, 2014 Joint Hearing, Mr. Laffey told the City Council and Planning Board why the
proposed condominium project was important (Attachment p. 215):
You are taking a vacant piece of land and some other not super
desirable buildings and building a new community of
homeowners. These are not transient renters. There is pride in
homeownership.
These people, these professional women and single men, these
couples, are going to be someone that is selling their home in
Glen Cove for 50,000 who doesn't need that 3,000 square feet
anymore and wants to buy in there.
They might buy a large unit, and they're going to have pride in
homeownership. So that's what the Villa will be.
What Mr. Laffey should have said is, “So that’s what the Villa might have been.” Our clients
agree that the condominium structure of the project previously approved is important for the very
reasons argued by Mr. Laffey – people who own their homes take greater pride in maintaining the
properties.
C.
Parking: The approved condominium project provided 2 parking spots for each
condominium unit, all to be underground beneath Building A, with valet parking and a
mechanical system that significantly reduced the space needed to park all the cars needed by
residents and guests. The residential apartment proposal contemplates two below ground
12.
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parking areas, one below Building A to the north of Craft Avenue, and the other below ground
on the property south of Craft Avenue. Because Mr. Livingston must eliminate 44 apartment
units due to the City Code’s bar on construction on Lot 66, he will have to submit a new site plan
that either accepts the reduction in overall lots to 172 or adds residential units to areas the site
plan now shows as being for parking. If this occurs, in order to meet parking requirements, he
will have to propose additional parking, likely at yet deeper levels, which may create instability
to the nearby structures and surrounding steep slopes and properties. This will require a whole
new level of review for parking which must be done in the context of reviewing a new
application, and SEQRA.
D.
Traffic: The traffic report originally done for the condominium project is now
twelve years old. While Mr. Livingston claims there were updates, none involved actual traffic
counts which are essential in light of the age of the traffic report and the need to evaluate the
impact of other residential projects approved and built or approved and to be built in the vicinity
of the Livingston property within the past twelve years. The 2020 application must be treated as
a new application, and a full, new traffic study must be prepared and reviewed in accord with
SEQRA.
5. The ongoing COVID-19 pandemic cannot be ignored. Whether new residential
projects in Glen Cove must address whether the density proposed is consistent with public health
is a new factor which did not have to be discussed when the condominium project was proposed.
The Planning Board should advise the City Council that the residential apartment complex
proposal must be treated as a new application.
THE PLANNING BOARD SHOULD RECOMMEND THAT
THE CITY COUNCIL TABLE THE APARTMENT
RENTAL PROPOSAL UNTIL AND UNLESS LIVINGSTON
IS ABLE TO OBTAIN FINANCIAL ASSISTANCE FROM
THE IDA
Livingston admits in his April 2019 application to the Glen Cove IDA that he cannot proceed
with his project without IDA financial assistance. He requires 18 years of PILOTs, and sales tax
and mortgage tax forgiveness. While we believe there are many reasons such IDA assistance
should not be provided, why should any work by the City Council, Planning Board, Planning
Staff and the public be done unless and until Livingston is able to obtain from the IDA the
financial assistance he needs to proceed with his project if it is approved? The Planning Board
should urge the City Council to table the Livingston application until he proves he has obtained
the financial support from the IDA he needs to build his project.
LIVINGSTON MUST BE REQUIRED TO POST ON-LINE
FOR THE PUBLIC ALL DOCUMENTS AND STUDIES AND
REPORTS UPON WHICH LIVINGSTON RELIES SO THE
PUBLIC MAY FULLY PARTICIPATE IN
CONSIDERATION OF THE NEW PROJECT.
Mr. Livingston’s representatives made claims which can only be reviewed if the public has ready
access to the historical records in this case. Perhaps most important is access to all traffic studies
13.
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and reports so it may be determined whether a new traffic study must be done that considers all
projects approved, built, or to be built within the past twelve years. In addition, the Planning
Board resolution approving the site plan for the Condominium project placed 32 conditions
which had to be satisfied, including extensive environmental review. Livingston claims the
environmental studies were completed and submitted to the Planning Department, but the public
must be able to review what was done to make certain corners were not cut, and obvious areas of
potential environmental concern ignored.
Either the Planning Board should recommend to the City Council that it require Livingston to
post on a readily available internet website all historical environmental and traffic reports, as
well as all such reports and studies to be submitted in the future, or the Planning Board should
require Livingston to do so on its own authority. Unless this is done, meaningful public
participation will not be possible.
Thank you for consideration of the issues outlined above
Respectfully submitted,
CAMPOLO, MIDDLETON
& MCCORMICK, LLP

By:
Frederick Eisenbud, Esq.
Of Counsel

cc:

Kathleen Deegan Dickson, Esq., Attorney for Livingston
Mayor Tim Tenke and Members of the City Council
City Attorney Greg Kalnitsky
Rosa Rizzo, Secretary to the Planning Board
John Chase, Attorney to the Planning Board
Roni Epstein
Marsha Silverman
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CM
M CAMROLO, MIDDLETON MCCORMICK, LLP
July 5, 2020
VIA EMAIL: rrizzo(iiglencovenv.gov
Glen Cove Planning Board
Glen Cove City Hall
9 Glen Street
Glen Cove, New York 11542
Re:

Livingston Development Corp.
Critical Issues Regarding the Proposed Revised Site Plan

Dear Chairman DiMascio and Members of the Glen Cove Planning Board:
We write to you on behalf of our clients, Rani Epstein and Marsha Silverman. They reside at 15
Rooney Court, adjacent to and on the top of a hill adjacent to the proposed Villa Project.
Because the application to revise the site plan is not on for a hearing on July 7, 2020, we assume
a public hearing will be scheduled so the public may be heard on the appropriate SEQRA
determination of significance and substantive issues pertaining to the site plan.
City Code 215-15A states that "Prior to the submission of a formal site plan, a
presubmission conference shall be held wherein the applicant shall meet in person with the
Planning Board or its designated representative to discuss the proposed site plan so that
the necessary subsequent steps may be undertaken with a clear understanding of the
Board's requirements in matters relating to the development of the site and with regard to
what specific items must be submitted as part of the application." The July 7, 2020 would
appear to be a presubmission conference. Mr. Livingston should be told on July 7, 2020
that before any action is taken, the Planning Board must determine the following: whether
the portion of Building A on Lot 66 violates City Code Section 245-4 and must be removed;
whether the application must be treated as a new application; and whether the application
must be referred to the City Council for a determination whether the new project is
entitled to the same bonus densities granted by the City Council in December 2015. We
discuss each of these issues below.
THE PORTION OF BUILDING "A" LOCATED ON LOT 66
VIOLATES THE CITY CODE AND MUST BE REMOVED
In 2007, Mr. Livingston negotiated the purchase of Lot 66 from the Boys and Girls Club
("BGC„). Their attorney then and now, Mr. Hoebich, sought an opinion from the City Attorney
whether the BGC could transfer the property without first subdividing its property. By letter
dated December 5, 2007, the City Attorney advised Mr. Hoebich that no subdivision was
required if City Code 245-4 is followed:
"Pursuant to Section 245-4 of the City's Code of Ordinances (Code), "a
minor exchange of land or transfer or deeding out of a small piece of
land to another plat or lot without creating a new buildable lot or
creating a site for some specific use" does not constitute a subdivision,
The Building Department Administrator has indicated to me that he has
reviewed the proposed deeded lot line adjustment and advised me that
y
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both lots will remain in full compliance with all applicable zoning
restrictions after the proposed lot line adjustment
Accordingly, it is my opinion, as well as that of Planning and Zoning
Counsel and the Planning Board Chairman that the proposed transfer is
not a subdivision and does not therefore require Planning Board
approval provided both properties remain in full compliance with
the applicable zoning regulations under Chapter 280 of the Code."
(emphasis added).
Knowing of the restrictive language set out in Section 2544, Mr. Livingston elected to purchase Lot 66
from the BGC without the BGC land being subdivided. The deed was recorded on December 21, 2007
(see List of Deeds submitted to the Planning Board). Thus Mr. Livingston took title to Lot 66 knowing
that City Code Section 2454 mandated that he do so "without creating a new buildable lot or creating
a site for some specific use".„
Enclosed is an aerial taken from the Nassau County Land Records website showing Lot 66. It is
adjacent to 14 Rooney Court (Block 244 Lot 15). If the Planning Board examines plan SP-2
submitted by Mr. Livingston, you will see a dotted line immediately to the right of where "Building
A„ is written — that is the dividing line between Lot 66 and Lot 55. All of Building A to the left of
that dotted line violates City Code 245-4 and must be removed from the site plan.
City Code 280-15 sets out the procedure for Site Plan Review. 280-15(F) states that "Review of
amendments to an approved site plan shall be acted upon in the same manner as the review of the
original site plan.,, In addition, 280-15(C) mandates that "The DBD shall certify on each site plan or
amendment whether or not the plan meets the requirements of all zoning provisions other than those
of this article regarding site plan review.,,
Because the proposal to construct a substantial portion of Building A upon Lot 66, along with its
attendant apartment units and parking spaces, violates City Code 254-4, the Planning Board should
summarily reject the Site Plan and require Mr. Livingston to prepare a new site plan that does not use
Lot 66 as a buildable lot or for any specific purpose.
We note that Mr. Livingston also acquired part of Lot 67 from the BGC earlier this year, again,
without the BGC first subdividing its land. When Mr. Livingston first submitted his proposal to
convert the approved condominium project to apartment rental, he advised that the portion of Lot 67
acquired from the BGC "will be improved with bocce courts, a picnic area, a dog run and open
space„ and that these "outdoor recreational amenities to be offered to the residents of the building.,,
We objected in writing because this proposed use violated City Code 2544. With his revised plans
submitted June 9, 2020, Mr. Livingston emphasizes that the portion of Lot 67 acquired from the
BGC would be left open and vacant.
Mr. Livingston must be required to explain why Lot 66 is not subject to the same restrictions
and should not be treated in the same manner as the portion of Lot 67 he acquired earlier this
year before any review of the submitted site plan commences.
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THE PLANNING BOARD MUST DETERMINE WHETHER THE
APPLICATION TO APPROVE A SITE PLAN FOR RESIDENTIAL
APARTMENTS IS A NEW APPLICATION, OR A REVISION OF THE
ORIGINAL APPROVED CONDOMINIUM PROJECT
The Planning Board Agenda for July 7th describes the Livingston application as follows:
"Applicant seeks to amend the approved site plan for The Villa at Glen Cove.,, You will recall
that the City Council's referral of the original submission asked the Planning Board to provide its
opinion whether the application is a new application or merely a revision of the already approved
site plan. This application must be treated as a new application for many reasons, including, but
not limited to: (1) 280-15(F) states that "Review of amendments to an approved site plan shall be
acted upon in the same manner as the review of the original site plan,,; (2) The original application
was filed in 2007 and not fully approved until March 2016. How many members of the Planning
Board reviewed the original condominium application and thus are fully familiar with the record? (3)
If the public is to have meaningful participation, Livingston must be required to file and publish
electronically all information supporting its application, including environmental studies done, and
all traffic reports and updates. The undersigned FOILed two studies done on behalf of Livingston
(which he alleges satisfy the environmental investigation conditions of the 2016 approval) for more
than a year; we must be able to review them in order to determine whether the studies truly show the
property is safe, or whether corners were cut. Further, Board Members and the public must have full
access to all traffic studies and updates. We believe the traffic data are substantially out of date and
fail to investigate the cumulative impact of traffic that will be generated by the project with other
projects built or to be built in Glen Cove subsequent to 2016 and that doing so is essential. (4) The
condominium project was approved based, in part, on Livingston's representations on the record that
condominium ownership helped assure the site would be well cared for compared to residential
rental apartments occupied by people without an ownership interest; (5) The original approvals were
made based, in part, on representations by Livingston that there would be no PILOTs, and no
financial aid from the City would be needed to build the project. Early in 2019, Mr. Livingston
submitted an application to the Glen Cove IDA in which he acknowledged his project could not be
built without financial assistance. Because, we believe, the IDA may not offer financial assistance to
a condominium project but may for residential apartments, and Mr. Livingston must obtain a
building permit for the condominium project by October 2020 or the site plan is null and void, the
proposed residential apartment project must be treated as a new application the condominium
project cannot and will not be built; (6) Notwithstanding Livingston's assertion he is now not seeking
any additional bonus densities or waivers, the City Council must determine whether it must review
the bonus densities and waivers previously granted in light of the changes proposed in the original
project (see next section).
THE PLANNING BOARD SHOULD REFER THE APPLICATION
TO THE CITY COUNCIL FOR A DETERMINATION WHETHER
DENSITY BONUSES AND WAIVERS ARE REQUIRED
The June 9th application indicates that no "additional„ bonus densities are required. This
assumes that bonus densities previously granted by the City Council for the condominium
project automatically apply to the new application for residential apartments. Without
previously granted bonus densities, Mr. Livingston would be entitled to construct only 20 units
per acre, or 98 units (4.89 acres x 20). Mr. Livingston cannot assume that he is entitled to the
same bonus densities previously granted by the City Council. For example, the condominium
project granted bonus density credits for on-site parking based on a proposed valet system with
cars mechanically stored one above the other. The new proposal eliminates valet parking and
proposes traditional self-parking. It appears that the proposed depth below grade of the new
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proposed parking is spread out over a larger area than the original project. Mr. Livingston must
prove that the proposed parking will not destabilize the property and that the proposed project
can and will be constructed without damaging surrounding properties and steep slopes.
Very truly yours,
CAMPOLO, MIDDLETON & McCORMICK, LLP
14v
By: Frederick Eisenbud, Of Counsel and
Chair, Environmental and Land Use Practice Group
Cc:
Rosa Rizzo, Secretary to the Planning Board
John Chase, Attorney to the Planning Board
Mayor Tim Tenke
Glen Cove City Council
Glen Cove City Attorney Greg Kalnitsky
Glen Cove City Clerk Gaspare Tumminello
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agM CAMPOLO, MIDDLETON ag MCCORMICK, LLP
VIA EMAIL
July 17, 2020
City of Glen Cove
Mayor Tenke, Chairman DiMascio
and Members of the City Council and Planning Board
9 Glen Street
Glen Cove, New York 11542
Re:

.

Livingston Development: Response to 7-16-2020 Letter of Patrick Hoebich

Dear Mayor Tenke, Chairman DiMascio and Members of the City Council and Planning Board:
The letter submitted by Mr. Hoebich yesterday requires a response.
MARSHA SILVERMAN AT ALL
TIMES ACTED APPROPRIATELY
Mr. Hoebich alleges that Ms. Silverman improperly entered an electronic conference held by the
Planning Board prior to the 7:30 regularly scheduled meeting by using her “City Council
credentials for Microsoft Teams software to bypass the public waiting room and enter and
remain in a meeting with council.” Mr. Hoebich is incorrect. Ms. Silverman merely clicked on
the link on the Glen Cove City website for members of the public to enter the Planning Board
meeting shortly before 7:30 and was placed into the conference. She was unaware that any
special meeting or conference was ongoing and she did so solely to gain timely access to the
7:30 public Planning Board meeting. After a short amount of time on the call her connection was
repeatedly cut-off. Ms. Silverman does not have nor did she use any special access to attend any
meeting. If she should have been placed into a public waiting room, the fault lay with the system
and not any misconduct on the part of Ms. Silverman.
To reiterate what many already know, Mr. Hoebich’s client, Daniel Livingston, previously sued
Marsha Silverman (and spouse Roni Epstein) personally for defamation in 2017. While the
defamation lawsuit was summarily dismissed in its entirety, it was considerably expensive and
time consuming to defend. In addition, Mr. Livingston also filed an ethics complaint against Ms.
Silverman which was summarily dismissed as unfounded. Through the accusations made by Mr.
Hoebich, Mr. Livingston again appears to be setting up a frivolous claim in an attempt to taint
Ms. Silverman’s character without foundation.
With regard to the purpose of the discussion occurring before the Planning Board meeting, it is
routine and in the ordinary course for pre-meetings before Planning Board meetings to be public
and unless they concern proprietary issues these meeting must be public.
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MR. HOEBICH’S ARGUMENT REGARDING WHETHER
BUILDING “A” MAY BE CONSTRUCTED UPON LOT 66
IGNORES THE ACTUAL LANGUAGE OF CITY CODE
245-4(A)(2) AND SIDESTEPS THE ISSUE PRESENTED
Mr. Hoebich responds to our argument that City Code Section 245-4(A)(2) requires that the
portion of Building A proposed to be built upon Lot 66, acquired from the Boys Club in 2007
without the Boys Club property being subdivided, by arguing: (1) The December 5, 2007
opinion letter of the City Attorney that no subdivision was required prior to transfer settled the
matter, and any claim to the contrary now is time barred because the claim should have been
raised in the Article 78’s filed in 2016 which were dismissed; (2) my interpretation of the Code
that because Lot 66 was acquired without subdividing the Boys Club property construction upon
it is barred is in direct contradiction of the City’s own interpretation and application of its
ordinance; and (3) City Code Section 245-4 only restricts creation of a separate buildable lot.
We have never claimed the sale of Lot 66 to Livingston Development without the Boys Club
first subdividing its land was unlawful, or that we disagree with the opinion letter of the City
Attorney dated December 5, 2007. What we do argue is that, having elected to cut corners and
not bring the Boys Club through the subdivision process prior to taking title, he not only is
barred by the statute from using Lot 66 as a separate buildable lot, but from thereby “creating a
site for some specific use.” Mr. Hoebich fails to mention or discuss this latter restriction on his
client’s use of Lot 66. Just as Mr. Livingston modified his site plan to remove the recreational
uses proposed for the Boys Club lot acquired in 2020 after we pointed out the restriction of
Section 245-4(A)(2), the portion of Building A proposed for Lot 66 must be removed.
The 2005 City Attorney opinion letter clearly stated that, while subdivision was not required, all
other provisions of the City Code had to be complied with. No one, to my knowledge,
considered whether 245-4(A)(2) barred construction on Lot 66 in 2015 and 2016.
The fact that the site plan for the condominium project was approved in 2016 without awareness
that allowing construction on Lot 66 violated the zoning code does not preclude the Planning
Board from correcting that error now. No building permit for the condominium project ever
issued. It is well settled that “‘[T]he mistaken or erroneous issuance of a permit does not estop a
municipality from correcting errors, even where there are harsh results' ” (Matter of Westbury
Laundromat, Inc. v. Mammina, 62 A.D.3d 888, 890, 879 N.Y.S.2d 188, quoting Matter of
Parkview Assoc. v. City of New York, 71 N.Y.2d 274, 282, 525 N.Y.S.2d 176, 519 N.E.2d 1372
[citations omitted]; see Town of Southold v. Estate of Edson, 78 A.D.3d 816, 817, 911 N.Y.S.2d
386.” Astoria Landing Inc. v. New York City Environmental Control Board (2nd Dept. 2017).
Thus, the Planning Board can and must require that the site plan now submitted for
approval comply fully with the Zoning Code. See, e.g., McGannon v. Board of Trustees for
Village of Pomona, 239 A.D.2d 392 (2d Dep’t 1997) (a building inspector issued a property
owner a building permit to construct an accessory building on his residential lot that exceeded
the size permitted by the village’s zoning code and that was for a purpose not permitted by the
code. After the owner commenced construction, a stop-work order was issued, and the owner
challenged the order. The Second Department rejected the property owner’s contention that the
village was estopped from enforcing its zoning code. It explained that estoppel generally may not
be invoked against a municipality to prevent it from discharging its statutory duties or for the
purpose of preventing the municipality from rectifying an administrative error. Here, the Second
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Department added, the issuance of the permit did “not confer rights in contravention of zoning
laws.”). See also, Matter of Parkview Assoc. v. City of New York). 71 N.Y.2d 274 (1988) (A
building permit for a 31-story building issued which violated the zoning code. When the
Department of Buildings realized its error, it issued a stop-work order for those portions of the
building over 19 stories. The builder continued construction during his court challenges to the
order. New York’s highest court, the Court of Appeals, ruled that the commissioner could
revoke a permit that had been “issued in error” where the permit “should not have been issued.”
Estoppel was not available to preclude a municipality from enforcing the provisions of its zoning
laws and the “mistaken or erroneous issuance of a permit” did not estop a municipality from
correcting errors, even where there were “harsh results,” the Court stated. The Court ruled that
the City “should not be estopped here from revoking that portion of the building permit which
violated the long-standing zoning limits.” The builder ultimately was required to remove all
stories above the 19th floor.
Livingston Development has abandoned the condominium project and has admitted it will not be
built. There is now a new application for approval of a site plan for a residential apartment
project, and the law must be applied as it exists today. Livingston must be required to remove all
proposed structures from Lot 66 on its proposed site plan before substantive review proceeds.
COMMUNICATIONS TO THE PLANNING BOARD AND CITY COUNCIL HAVE
BEEN SENT AS WELL TO THE SECRETARY TO THE PLANNING BOARD AND
THE CITY CLERK
Contrary to Mr. Hoebich’s assertion, I believe communications sent to the Planning Board and
City Council have been copied to the Secretary to the Planning Board and the City Clerk. If any
communications were not sent to them it will not happen again in the future.
Thank you for your consideration.
Very truly yours,
CAMPOLO, MIDDLETON
& MCCORMICK, LLP

By:
Frederick Eisenbud, Esq.
Of Counsel

CC:
Gaspare Tumminello, City Clerk and Secretary to City Council
Rosa Rizzo, Secretary to the Planning Boar
Roni Epstein
Marsha Silverman
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Frederick Eisenbud
From:
Sent:
To:
Cc:

Subject:

Attachments:

Importance:

Frederick Eisenbud
Monday, August 10, 2020 2:14 PM
Glen Cove - David Jimenez - Bulding Depatment Director (Djimenez@glencoveny.gov)
Glen Cove City Clerk - Gaspare Tumminello (gtumminello@glencoveny.gov); Glen Cove
- Rosa Rizzo - Sec to Pl Board (rrizzo@glencoveny.gov); Glen Cove City Attorney - Greg
Kalnitsky (gkalnitsky@glencoveny.gov); Glen Cove - John Chase - Attorney to Pl. Bd.
(JMChase@chaserathkopf.com); Kathleen Deegan Dickson (kdickson@forchellilaw.com);
Patrick Hoebich Esq. (hoebichlaw@aol.com); Roni Epstein (roniepstein@hotmail.com);
Glen Cove - Andrew Kaufman - Pl. Bd. (AKaufman50@optonline.net); Glen Cove Carolyne Dilgard Clark - Pl. Bd. (CDilgardClark@yahoo.com); Glen Cove - John
Maccarone - Pl. Bd. (johnmaclaw@aol.com); Glen Cove - Michael O'Brien - Pl. Bd.
(Micobrien@calpine.com); Glen Cove - Paul Sweeney - Pl. Bd. (PBSweeney18
@gmail.com); jdimascio@JPDlawfirm.com; mjccory@aol.com; City Councilman City
Council -Hon. Rocco A. Totino (Rtotino@glencoveny.gov); City Councilman Gaitley
Stevenson-Mathews (Gaitley@glencoveny.gov); City Councilwoman Danielle Fugazy
Scagliola (Dfugazy@glencoveny.gov); City Councilwoman Eve Lupenko Ferrante
(Evelupenkoferrante@glencoveny.gov); City of Glen Cove - Mayor Tim Tenke
(ttenke@glencoveny.gov); Glen Cocve - Hon. John Perrone (Jperrone@glencoveny.gov);
Glen Cove - Hon. Marsha Silverman (Msilverman@glencoveny.gov)
3083-005 Application of Livingston Development Corp. for Site Plan Approval - Letter
outlining reasons why you cannot certify pursuant to City Code §280-15(C) that the
proposed site plan complies with the Code
8-10-2020 final letter to Glen Cove Director of the Building Department with
Exhibits.pdf
High

Dear Mr. Jimenez:
We represent Roni Epstein and Marsha Silverman in her capacity as a resident and taxpayer. At the last
meeting of the Planning Board on July 21, 2020, the Board voted to set a date in late August for a public
hearing on the application of Livingston Development Corp. for approval of a site plan for 176-residential rental
units on the site where the Planning Board in 2016 approved a site plan for the same number of condominium
units.
We urge you to make the certification required by City Code §280-15(C) prior to the scheduling of any public
hearing on the application. For the reasons fully set out in the attached letter, City Code §245-4(A)(2) bars any
use of Lot 66, which was acquired from the Boys & Girls Club in 2007 without the Club first subdividing its
property. Without what I estimate to be roughly 40-45% of Building A, the number of units which may
physically be constructed, and the number of available parking spaces, will be significantly reduced. We do
not see how you can certify the site plan as compliant if the number of proposed units cannot be constructed
without violating the City Code.
An enormous amount of time and expense will be avoided if you make your determination pursuant
to 280-15(C) before any public hearing is scheduled. If, as clearly is the case, the portion of
Building A on Lot 66 must be removed from the site plan, when all is said and done, you will not
be able to issue a building permit. See City Code §111-11(A) (The Building Department
Administrator may issue a building permit only “After determining that the plans and specifications
1
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and the prospective use are in accordance with the requirements herein contained and with other
provisions of this Code.”). I am copying the Planning Board and its attorney so they may consider
whether the public hearing should be deferred until after you certify the site plan pursuant to Section
280-15(C).
In addition, the application assumes that Livingston Development is entitled to the benefit of the
City Council’s 2015 grant of bonus densities and waiver of steep slope regulation for a different
project with a different parking scheme. Most current members of the City Council were not
serving during the seven years that the condominium project underwent review, and the City Code
requires that “Review of amendments to an approved site plan shall be acted upon in the same
manner as the review of the original site plan.” Glen Cove City Code §280-15(F). Because the
City Council has not granted any bonus densities for the application now pending, and has not
waived steep slope regulation, Livingston Development at best is only entitled to a maximum of 20
units per acre plus 10% for low income housing. Neither the Planning Board nor you are
empowered to presume what the City Council will do if it is asked to grant bonus densities and
waivers now. I am copying the Mayor and City Council and the City Attorney so they may consider
whether to notify Mr. Livingston that he should apply for bonus densities and waivers should he
desire to do so. Until he does so, and until the Planning Board is advised of the City Council’s
determination, the site plan under review is inconsistent with the Code’s limits on density within
the RIO-GCA overlay zone and you must so-certify the site plan.
A number of documents are referenced in my letter which I have not annexed to the letter because
all are readily available to you. If you would like me to provide any referenced document not
attached, however, I will be happy to do so. My email is feisenbud@cmmllp.com and my cell
phone is 631-682-0624.
The attorneys for Livingston Development, Ms. Deegan and Mr. Hoebich, are copied on this
email. Should they respond to my letter, and I am not copied on same, kindly forward a copy to
me so that I may determine whether a reply is warranted.
I further request that the City Clerk and the Secretary to the Planning Board make this email and
the attached letter and exhibits part of the file and record pertaining to the pending application of
Livingston Development Corp.
Kindly acknowledge receipt as hard copy is not being mailed.
Thank you for your consideration.
Very truly yours,

CAMPOLO, MIDDLETON
& MCCORIVIICK, LLP
By
Frederick Eisenbud, Esq.
Of Counsel

2

Ex. 5 p. 002

______________________________________________
Frederick Eisenbud, Esq.
Chair, Environmental and Land Use Practice Group
Campolo, Middleton & McCormick, LLP
Phone: (631) 738-9100 x339
Cell: 631-682-0624
Email: feisenbud@cmmllp.com
Westbury | Ronkonkoma | Riverhead | Bridgehampton
www.cmmllp.com
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This electronic mail transmission/message contains information which is confidential, privileged, and/or intended only for the party to whom it is addressed.
Unintended transmission shall not constitute a waiver of the attorney-client or any other privilege. If you are not the intended addressee, and/or have received this
transmission in error, please immediately return it to the sender and delete the message.
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CM
agM CAMPOLO, MIDDLETON ag MCCORMICK, LLP
VIA EMAIL
August 10, 2020
David Jimenez, Director, Glen Cove Building Department
9 Glen Street
Glen Cove, New York 11542
Re:

.

Application of Livingston Development for Site Plan Approval
Why the Site Plan Cannot Be Certified Pursuant to City Code §28015(C) That It Conforms to All Code Requirements

Dear Mr. Jimenez:
We are the attorneys for Roni Epstein and Marsha Silverman who reside at 15 Rooney Court,
adjacent to and on a hill above land owned by Livingston Development Corp. (“Livingston”). In
2016, Livingston obtained site plan approval for a 176-unit condominium project known as The
Villas at Glen Cove. Mr. Livingston recently has acknowledged that he is abandoning his
approved condominium project because, he asserts, the market will not support the project.
Livingston also has admitted in a 2019 application to the Glen Cove IDA that he cannot proceed
without financial and tax benefits from the Glen Cove IDA (Exhibit 1 p. 5 hereto).1 Thus Mr.
Livingston now seeks approval of a site plan for 176-residential rental apartment units rather
than luxury condominium units, which will permit him to seek the financial aid he requires from
the Glen Cove IDA.2
The City Council granted Livingston Development Corp.’s application for RIO-GCA bonus
densities and waivers for the condominium project on December 22, 2015. Thereafter, on April
5, 2016, the Planning Board approved the site plan for the 176-unit condominium project. Mr.
Livingston now seeks all the benefits of the prior approvals without further consideration by
arguing his new application for a residential apartment project is not a new application, but a mere
amendment of the prior site plan approval. He is wrong. Glen Cove City Code §280-15(F)
mandates that “Review of amendments to an approved site plan shall be acted upon in the same
manner as the review of the original site plan.” With regard to your role in the site plan approval
process, City Code §280-15(C) states that “The DBD shall certify on each site plan or amendment
whether or not the plan meets the requirements of all zoning provisions other than those of this
article regarding site plan review.”

1

The application to the Glen Cove IDA was submitted by 135 Glen Cove Ave. Corp. The application indicates both
that Daniel Livingston owns 100% of the shares of the applicant, but also indicates Livingston Development Corp.
and Livingston Electrical Associates, Inc. have significant ownership. Daniel Livingston is the owner of both
companies. All Exhibits referenced herein are annexed to this letter. Each Exhibit is bate stamped on the bottom
right corner by Exhibit reference and page reference within each Exhibit. In addition, the exhibits will be combined
with this letter and bookmarked to enable you to easily go to each referenced exhibit.
2
At the last meeting of the Planning Board on July 21, 2020, it was stated on the record that the Glen Cove IDA
may not offer financial assistance or tax breaks to owned housing such as a condominium but rental projects would
be eligible for IDA assistance.

Westbury | Ronkonkoma | Bridgehampton
(631) 738-9100 | www.cmmllp.com
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There are glaring deficiencies in the new site plan, outlined here, which require that you advise the
Planning Board that you are unable to certify that the pending site plan meets all the requirements
of the Code. At the close of its meeting of July 21, 2020, the Planning Board told Mr. Livingston
and his representatives that a public hearing will be held on his proposed site plan at the end of
this month. The site plan issues here presented should bar the public hearing from going forward
until Livingston Development Corp. makes revisions to the site plan for 176-rental residential
apartment units so that you may certify that “the plan meets the requirements of all zoning
provisions other than those of this article regarding site plan review.”

1. THE PORTION OF BUILDING “A” ON LOT 66 VIOLATES
THE CITY CODE AND MUST BE REMOVED
The proposed project includes two parcels of property purchased from the Boys and
Girls Club (“B&GC”) next door without first subdividing the B&GC property. On
December 14, 2007, Livingston Development purchased Lot 66 from the B&GC,
alleged to be a .58-acre piece of land. At the time of the acquisition, the then-City
Attorney issued a letter to Mr. Livingston’s attorney, Patrick Hoebich, advising that
no subdivision was required by reason of Zoning Code Section 245-4(A)(2)
(discussed below) (Exhibit 2).
On or about January 24, 2020, Livingston purchased a second piece of land from the
B&GC which was part of B&GC Lot 67. Again, this was accomplished without
subdividing the B&GC property. As originally submitted by Livingston, the portion
of Lot 67 acquired, alleged also to constitute .58 acres, would permit the addition of
outdoor recreational amenities to be offered to the residents of the buildings,
including bocce courts, a picnic area, a dog run and open space. (Exhibit 3). In
addition, as apparently noted by Max Stach in a memo to the Planning Board which
I have requested pursuant to FOIL but have not yet received, the portion of Lot 67
was also going to be used by Mr. Livingston for required drainage.
Mr. Livingston relies on the opinion letter his attorney, Mr. Hoebich, received from
the City Attorney dated December 5, 2007 to justify the adjustment of lot lines
without subdividing the B&GC property. This letter does not support the proposed
uses of Lot 66 and the portion of Lot 67 acquired from the B&GC without
subdividing the B&GC property. In relevant part the December 5, 2007 opinion
letter written by the City Attorney informed Mr. Hoebich as follows (Exhibit 2):
Pursuant to Section 245-4 of the City's Code of
Ordinances (Code), "a minor exchange of land or transfer
or deeding out of a small piece of land to add to another
plat or lot without any intention of creating a new
buildable lot or creating a site for some specific use” does
not constitute a subdivision. The Building Department
Administrator has indicated to me that he has reviewed
the proposed deeded lot line adjustment and advised me
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that both lots will remain in full compliance with all
applicable zoning restrictions after the proposed lot line
adjustment.
Accordingly, it is my opinion, as well as that of Planning
and Zoning Counsel and the Planning Board Chairman
that the proposed transfer is not a subdivision and does
not therefore require Planning Board approval provided
both properties remain in full compliance with the
applicable zoning regulations under Chapter 280 of
the Code. (emphasis added).
The land acquired from the B&GC was not subdivided, and thus cannot be used to
create “a new buildable lot” or to create “a site for some specific purpose.” City
Code Section 245-4(A)(2). The language in Section 245-4(A)(2) has been in the
City Code since its adoption in 1981. Annexed as is former City Code Chapter 31
Section 19(B), obtained by the undersigned from the City Clerk pursuant to FOIL,
which is identical to the language of Section 245-4(A)(2) (Exhibit 4 p. 5).
When Mr. Livingston submitted a revised site plan on or about June 9, 2020, after
the undersigned protested that the proposed uses of Lots 66 and part of 67 would
violate City Code §245-4(A)(2), he eliminated the recreational uses formerly
proposed for the portion of Lot 67 acquired earlier this year from the B&GC. At a
public hearing of the Planning Board on July 7, 2020, the attorney for Mr. Livingston
noted that Max Stach’s report apparently objected to drainage structures being
placed under the portion of Lot 67 acquired form the B&GC, and the attorney
responded that the drainage structures would be eliminated. It is my understanding
that the revised plans submitted on or about July 7, 2020 did eliminate the drainage
structures (if they did not, the drainage structures must be removed for the reasons
discussed here).
Mr. Livingston has not explained why he did not also eliminate the portion of
Building A on Lot 66 from the site plan. It is essential that the determination be
made now whether parcels acquired without the seller subdividing its property
may nevertheless be used for “some specific use”. That is because a building
permit may never properly issue based on a site plan which approves the use of
Lot 66 for construction of any part of Building “A” (or for any other “specific
use”) See City Code §111-11(A) (The Building Department Administrator may
issue a building permit only “After determining that the plans and
specifications and the prospective use are in accordance with the requirements
herein contained and with other provisions of this Code.”).
On July 16, 2020, Patrick Hoebich Esq., Mr. Livingston’ attorney at the time of the
acquisition of Lot 66 and now, wrote to the City Council and Planning Board to
respond to arguments raised by the undersigned. Regarding our argument that Lot
66 may not be built upon, he wrote:
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In his email, Mr. Eisenbud also incorrectly states that the Planning
Board acted in error when it approved the site plan in 2016 by
allowing the utilization of tax lot 66 purchased by the Applicant in
2007. A portion of such lot contains building A located on the
northerly side of the development site. In a letter dated December
5, 2007, the then City Council attorney, the then Planning Board
attorney, the then Chairman of the Planning Board, and the then
Building Department Director jointly detern1ined that the
contemplated transfer did not require subdivision approval
pursuant to section 245-4(A)(2) of the City's zoning code. If Mr.
Eisenbud wishes to erroneously contest the City's interpretation and
application of its zoning code, it should have been raised in his
clients' two Article 78 lawsuits brought in 2016 in Supreme Court,
Nassau County, against, among other parties, the City Council and
the Planning Board. In its decision, the Court upheld the 6-building
configuration shown on the site plan which included the utilization
of tax lot 66 for a portion of building A.
Mr. Eisenbud's argument that the code section created, in essence,
an in-perpetuity restrictive covenant which prevents the property's
development is not legally supported, and is in direct contradiction
to the City's own interpretation and application of its ordinance, and
its subsequent legal defense of the site plan. Mr. Eisenbud has no
legal authority to now impose, many years later, his own, highly
distorted interpretation of the ordinance. As specifically referenced
in the ordinance, its application and interpretation rested with the
City attorney and/or the Building Department Director. The
ordinance prevents a new stand-alone lot which is unrelated to the
use of the lot it is adjoining. Stated differently, the ordinance allows
one" ... to add [real property] to another plat or lot" but not create a
new stand-alone buildable lot or stand-alone site. This is precisely
what the Applicant did with its purchase in 2017; it added real
property to its existing buildable lot or site. The ordinance was
never intended to create an in-perpetuity restrictive covenant
preventing the property's development as suggested by Mr.
Eisenbud.
Please keep in mind we are not arguing the transfer of property from the Boys
Club to Livingston in 2007 and 2020 without the Boys Club first subdividing its
property was unlawful and void. What we are saying, and the ordinance makes it
clear we are correct, is that, having elected to cut corners and take title to Lot 66
and part of Lot 67 without assisting the Boys Club to get through the subdivision
process, the transferred property may not be used “for some specific use.” If you
certify the site plan as consistent with the Code even though it proposes
construction of a significant portion of Building A on Lot 66, the result will be
that the restrictions in Section 245-4(A)(2) on how property transferred
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without subdivision may be used will in effect be written out of the Code.
Respectfully, only the City Council has the authority to do that through the process
of amending the ordinance. We doubt the City Council will ever do so.
While it is true that the Planning Board in 2016 approved a condominium site plan
with a portion of Building A on Lot 66, it is also true that the issue whether this
violated City Code §245-4(A)(2) was never considered. Had Mr. Livingston
obtained a building permit and constructed the condominium project and built it as
approved, we agree the courts would be very unlikely to order the removal of the
portion of Building A on Lot 66 if a challenge were raised now, after construction
was completed. But that is not the case before you and the Planning Board and
City Council. Livingston never obtained a building permit, and now seeks to
abandon the approved condominium project in favor of residential rental
apartments so he can seek financial assistance from the Glen Cove IDA.
Mr. Hoebich’s July 16, 2020 letter addresses only part of Section 245-4(A)(2) by
discussing only the restriction on creating a new buildable lot without prior
subdivision of the acquired property. He ignores the clear and unambiguous
remainder of the ordinance which bars, without prior subdivision, “creating a
site for some specific use.” His response ignores this provision of 245-4(A)(2)
because there is no rational argument that constructing a significant portion of
a huge rental apartment building on Lot 66 is not a “specific use” of Lot 66.
As for Mr. Hoebich’s argument that our position with regard to the allowable use of
Lot 66 is a “direct contradiction to the City's own interpretation and application of
its ordinance, and its subsequent legal defense of the site plan”, his conclusory
statement provides no support for his claims. Even if he could provide precedent
where a site plan was approved with construction on property acquired without first
subdividing the seller’s property, that precedent would not, and could not, bar proper
application of Section 245-4(A)(2) now. The language of Section 245-4(A)(2) is
clear and unambiguous and requires no interpretation. Indeed, if the site plan as
presented is approved, and a building permit issues, the building permit would be
required to be rescinded because allowance of construction on Lot 66 would be a
clear violation of the conditions set out in City Code §245-4(A)(2) for changing lot
lines without first subdividing the property. See City Code §111-3:
A building permit may be revoked because *** the work is
not being executed in accordance with any applicable
provisions of this Code. Dereliction of the Building
Department Administrator in his or her duties shall not
legalize any violation of the provisions of this chapter.
(emphasis added)
Moreover, it is well settled that “‘[T]he mistaken or erroneous issuance of a permit does not
estop a municipality from correcting errors, even where there are harsh results’ ” (Matter of
Westbury Laundromat, Inc. v. Mammina, 62 A.D.3d 888, 890, 879 N.Y.S.2d 188, quoting Matter
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of Parkview Assoc. v. City of New York, 71 N.Y.2d 274, 282, 525 N.Y.S.2d 176, 519 N.E.2d
1372 [citations omitted]; see Town of Southold v. Estate of Edson, 78 A.D.3d 816, 817, 911
N.Y.S.2d 386.” Astoria Landing Inc. v. New York City Environmental Control Board (2nd Dept.
2017).
Thus, you must advise the Planning Board that you cannot certify that the new site plan for
176-residential apartment units complies with the Code until the portion of Building “A”
on Lot 66 is removed. See, e.g., McGannon v. Board of Trustees for Village of Pomona, 239
A.D.2d 392 (2d Dep’t 1997) (a building inspector issued a property owner a building permit to
construct an accessory building on his residential lot that exceeded the size permitted by the
village’s zoning code and that was for a purpose not permitted by the code. After the owner
commenced construction, a stop-work order was issued, and the owner challenged the order.
The Second Department rejected the property owner’s contention that the village was estopped
from enforcing its zoning code. It explained that estoppel generally may not be invoked against a
municipality to prevent it from discharging its statutory duties or for the purpose of preventing
the municipality from rectifying an administrative error. Here, the Second Department added,
the issuance of the permit did “not confer rights in contravention of zoning laws.”). See also,
Matter of Parkview Assoc. v. City of New York, 71 N.Y.2d 274 (1988) (A building permit for a
31-story building issued which violated the zoning code. When the Department of Buildings
realized its error, it issued a stop-work order for those portions of the building over 19 stories.
The builder continued construction during his court challenges to the order. New York’s highest
court, the Court of Appeals, ruled that the commissioner could revoke a permit that had been
“issued in error” where the permit “should not have been issued.” Estoppel was not available to
preclude a municipality from enforcing the provisions of its zoning laws and the “mistaken or
erroneous issuance of a permit” did not estop a municipality from correcting errors, even where
there were “harsh results,” the Court stated. The Court ruled that the City “should not be
estopped here from revoking that portion of the building permit which violated the long-standing
zoning limits.” The builder ultimately was required to remove all stories above the 19th floor.
Livingston Development has abandoned the condominium project and has admitted it will not be
built. There is now a new application for approval of a site plan for a residential rental apartment
project, and the law must be applied as it exists today. Livingston must be required to remove
from the proposed site plan all proposed structures from Lot 66 before substantive review
proceeds. Only then may the Planning Board determine the number of residential rental
apartment units which may lawfully be constructed, and how many parking spaces are
required.

2. WITHOUT A DETERMINATION OF ALLOWABLE BONUS
DENSITIES AND WAIVERS BY THE CITY COUNCIL, THE
176 PROPOSED RESIDENTIAL RENTAL APARTMENT
UNITS VIOLATE THE DENISTY ALLOWED BY THE RIOGCA
On or about August 20, 2019, Livingston submitted a site plan for 216 residential
apartment units which provided 1.5 parking spots per unit. In addition to the 17
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bonus units per acre for on-site parking granted by the City Council in 2015,
Livingston sought 3 bonus units per acre for on-site recreational amenities. The
undersigned argued that the on-site parking bonus density granted in 2015 would
have to be redetermined, in part, because a different parking plan than the one
approved in 2015 was presented. In addition, because the portion of Building A
proposed in violation of Section 245-4(A)(2) would have to be eliminated, and this
would eliminate all or most of the proposed on-site recreational amenities, and many
of the proposed parking spaces, there were practical bars to permitting even the
number of units previously approved.
On June 9, 2020, Livingston submitted a new site plan for 176 residential rental
apartment units which provided 2 parking spaces for each unit as required by the
RIO-GCA, and which no longer sought the 3 unit per acre density bonus for on-site
recreational amenities or any waivers. Bonus densities and waivers were no longer
being sought from the City Council because, in the opinion of Mr. Hoebich, changes
to the site plan “obviate the need for additional incentive density bonuses and
waivers from the City Council under the RIO-GCA zoning code.”
Neither you, the Director of the Building Department, nor the Planning Bord are
empowered to presume when reviewing the proposed site plan that the City Council will
approve the same bonus density and waivers it approved in December 2015 for a different
application. Most of the members of the City Council were not on the Council during the nine
years that the condominium application underwent review. Further, City Code §280-15(F) states
that “Review of amendments to an approved site plan shall be acted upon in the same manner as
the review of the original site plan.” Nor are the site plans identical. The condominium project
was granted bonus density credits for on-site parking based on a proposed valet system with cars
mechanically stored one above the other. The new proposal eliminates valet parking and
proposes traditional self-parking. The new parking plan is spread out over a larger area than the
original project, and now proposes parking on both sides of Craft Avenue. Mr. Livingston must
prove that the proposed parking will not destabilize the property and that the proposed project
can and will be constructed without damaging surrounding properties and steep slopes.
The site plan now under review proposes 176 residential rental apartment units on 4.89 acres. City
Code §280-73.3(D)(2) provides that the maximum residential density is 20 units per acre. The
density of residential rental units on the proposed site plan far exceeds the maximum density
permitted by the City Code. In addition, unless the City Council concludes that Mr. Livingston
has satisfied the requirements of Section 280-73.3(E)(2) for waiver of hillside protection
provisions, the deductions required by City Code §280-52(A) must be calculated; they were not.
Thus, you should advise the Planning Board and City Council that you cannot certify the site
plan as compliant with the Code unless the City Council authorizes bonus densities and
waivers pursuant to City Code §280-73.3(F) sufficient for the construction of 176 residential
units. Without the portion of Building “A” improperly proposed to be constructed on Lot
66, however, the number of units and parking spaces that may physically be constructed will
be less than 176 units, and whether sufficient parking will be provided for whatever that
reduced number of units may be will have to be determined.
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3. PARKING FOR BUILDINGS D, E AND F ON THE SOUTH
SIDE OF CRAFT AVENUE DOES NOT COMPLY WITH THE
CITY CODE
The RIO-GCA requires off-site parking of two spaces per unit as does the underlying R-5 zoning.
Amongst the objectives of site plan review is that the Planning Board determine “That adequate
off-street parking and loading spaces are provided to prevent parking in public streets of vehicles
of any persons connected with or visiting the use, and that the interior circulation system is
adequate to provide safe accessibility to all required off-street parking lots, loading bays and
building services.” City Code §280-14(B).
The new application proposes that 44 units be constructed within Buildings D, E and F on the
south side of Craft Avenue, thus necessitating 88 parking spaces. The site plan, however, provides
for only 49 parking spaces on the south side of Craft Avenue. This will compel a large number
of residents or guests on the south side of Craft Avenue to seek parking across the street, or on
surrounding streets (where parking is scarce), or, if the weather is bad, to park unlawfully in any
area they can find along the narrow on-site roadways surrounding Buildings D, E and F. The
failure to satisfy the Code requirement of 2 parking spaces on site per unit for buildings D, E and
F is inconsistent with the objectives of site plan review, and will be made even worse once the
parking spaces now proposed for Building A on Lot 66 across the street are eliminated.
CONCLUSION
The site plan certification required by City Code §280-15(C) should be that the site plan does not
comply with the Code, and that a new site plan must be prepared.
Thank you for your consideration.
Very truly yours,
CAMPOLO, MIDDLETON
& MCCORMICK, LLP

By:
Frederick Eisenbud, Esq.
Of Counsel

CC:
Gaspare Tumminello, City Clerk and Secretary to City Council
Rosa Rizzo, Secretary to the Planning Board
Mayor Tenke and Members of the City Council
Gregory Kalnitsky, Esq., City Attorney
Chairman DiMascio and Members of the Planning Board
John Chase, Esq., Attorney to the Planning Board
Kathleen Deegan Dixon, Esq., Attorney for Livingston Development
Patrick Hoebich, Esq., Attorney for Livingston Development
Roni Epstein and Marsha Silverman
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GLEN COVE INDUSTRIAL
DEVELOPMENT AGENCY

RECEIVED i
APR 2 3 2019

APPLICATION FOR FINANCIAL ASSISTANCE
GLEN COVE INDUSTRIAL
DEVELOPMENT AGENCY
APPLICATION OF:
135 Glen Cove Ave. Corp.

APPLICANT NAME
Please respond to all questions in this Application for Financial Assistance (the
"Application") by, as appropriate:
•
•
•
•

filling in blanks;
checking the applicable term(s);
attaching additional text (with notation in Application such as "see
Schedule H, Item # 1", etc.); or
writing "NA.", signifying "not applicable".

All attachments responsive to questions found in this Application should be clearly
labeled and attached as Schedule Ito the Application. If an estimate is given, enter "EST" after
the figure. One signed original and one photocopy of the Application (including all attachments)
must be submitted.
The following amounts are payable to the Glen Cove Industrial Development Agency
(the "Agency") at the time this Application is submitted to the Agency: (i) a $1,000 nonrefundable application fee (the "Application Fee"); (ii) a $3,500 expense deposit for the
Agency's Transaction/Bond Counsel fees and expenses (the "Counsel Fee Deposit"), (iii) a
$2,500 expense deposit for the cost/benefit analysis with respect to the project contemplated by
this Application (the "Cost/Benefit Deposit"), and (iv) a $500 expense deposit for the real
property tax valuation analysis, if applicable, with respect to the project contemplated by this
Application (the "Valuation Deposit"). The Application Fee will not be credited against any
other fees or expenses which are or become payable to the Agency in connection with this
Application or the project contemplated herein (the "Project"). In the event that the subject
transaction does not close for any reason, the Agency may use all or any part of the Counsel Fee
Deposit, the Cost/Benefit Deposit and/or the Valuation Deposit to defray the cost of
Transaction/Bond Counsel fees and expenses, the cost of obtaining a cost/benefit analysis and/or
the cost of obtaining a real property tax valuation with respect to the Project. In the event that
the subject transaction does close, the Counsel Fee Deposit, the Cost/Benefit Deposit and the
Valuation Deposit shall be credited against the applicable expenses incurred by the Agency with
respect to the Project.
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•

Every signature page comprising part of this Application must be signed by the
Applicant or this Application will not be considered complete or accepted for consideration
by the Agency.
The Agency's acceptance of this Application for consideration does not constitute a
commitment on the part of the Agency to undertake the proposed Project, to grant any financial
assistance with respect to the proposed Project or to enter into any negotiations with respect to
the proposed Project.
Information provided herein may be subject to disclosure under the New York Freedom
of Information Law (New York Public Officers Law § 84 et seq.) ("FOIL"). If the Applicant
believes that a portion of the material submitted with this Application is protected from
disclosure under FOIL, the Applicant should mark the applicable section(s) or page(s) as
"confidential" and state the applicable exception to disclosure under FOIL.
April 1, 2019
DATE
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PART I. APPLICANT
A.

APPLICANT FOR FINANCIAL ASSISTANCE:
Name: 135 Glen Cove Ave. Corp.
Address: 162-20 77th Road, Flushing, New York 11366
Fax: (718) 380-2967
NY State Dept. of
Labor Reg #: nla

Federal Employer ID #:

NAICS Code #: 53110
Website: livingstonelectrical.com
Name of CEO or
Authorized Representative Certifying Application: Daniel Livingston
Title of Officer: President
Phone Number: (718) 969-2700
B.

E-Mail: Danlivingston@livingstonelectrical.com

BUSINESS TYPE (Check applicable status. Complete blanks as necessary):
Sole Proprietorship

General Partnership

Limited Partnership

Limited Liability Company

Privately Held Corporation X

Publicly Held Corporation

Exchange listed on

Not-for-Profit Corporation
Income taxed as:

Subchapter S X
Subchapter C
501(c)(3) Corporation
Partnership

State and Year of Incorporation/Organization: New York, 2005
Qualified to do Business in New York:
C.

Yes X

No

N/A

APPLICANT COUNSEL:
Firm name:

Forchelli Deegan Terrana LLP

Address:

333 Earle Ovington Blvd., Suite 1010
3
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Uniondale, NY 11553
Primary
Contact:
Phone:
Fax:
E-Mail:
D.

Daniel P. Deegan, Esq.
(516) 248-1700
(516) 248-1729
DDeegan@forchellilaw.com

Principal stockholders, members or partners, if any (i.e., owners of 10% or more of
equity/voting rights in Applicant):
Name

Percentage owned

Daniel Livingston

100 %
ova

E.

If any of the persons described in the response to the preceding Question, or a group of
said persons, owns more than a 50% interest in the Applicant, list all other entities which
are related to the Applicant by virtue of such persons having more than a 50% interest in
such entities:
Livingston Electrical Associates, Inc.
Livingston Development Corp.

4
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SCHEDULE I
In compliance with the City of Glen Cove's Masterplan, the Applicant is proposing to completely
revitalize the project site with The Villa at Glen Cove ("Project"). The project site features 4
acres along Glen Cove's southern gateway on Glen Cove Avenue, within the new Glen Cove
Avenue Redevelopment Incentive Overlay District (GCA-RIO). The lots were purchased at
various times from 2004 through 2007. Additionally, the project site is part of the City of Glen
Cove's Masterplan's Downtown Gateway Revitalization ("Masterplan") which focuses on
revitalizing abandoned commercial properties. Consistent with the Masterplan, the Project will
vastly improve the appearance of Glen Cove's gateways and corridors.
The proposed Project will feature 216 rental units throughout six (6) buildings between three and
four stories in height. The varied roof heights are consistent with the Masterplan's
recommendation "to disguise the bulk of any buildings on the higher ground to the rear."
Furthermore, the Project will fully comply with the City's 10-percent affordability requirement.
The proposed unit mix will allow the Project to meet the housing demands of Glen Cove while
offering a variety of unit configuration.
Units will feature private balconies and patios which will be not only be aesthetically pleasing,
but will allow residents to accomplish the Masterplan's recommendation to provide "eyes on the
street." Additional features include resort-like amenities such as a pool, common rooms, spa,
and fitness center. The off-site improvements include landscaping and streetscaping
improvements including trees, lanterns, pavers and water effects.
Moreover, the Project will have a positive impact on infrastructure, transportation and other
government-provided services in the area. Underground parking spaces will be provided,
drastically reducing the need for on-street parking. The Applicant is also proposing to
reconstruct portions of Glen Cove Avenue, Craft Avenue and Young Avenue.
In the event that the Applicant is unable to secure financial assistance from the Agency, the
Applicant will be unable to complete the Project and fulfill the recommendations of the
Masterplan to revitalize abandoned commercial buildings in the City of Glen Cove's gateway.
While the site has been cleared, the Project cannot move forward without the IDA's assistance.
The high costs of construction and the unpredictable real estate taxes make the Project financially
infeasible to construct without financial assistance from the Agency in the form of sales tax and
mortgage recording tax exemptions, as well as a PILOT agreement that will phase in the tax base
to be created by the construction.
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Phone: (516) 676-2000
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.Ralph V.
V. Suozzi
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Mayor
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Fax:

(516) 676-0108
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CITY OF
GLEN
F •04
GLEN COVE
CITY
City Hall
9 Glen Street
Glen Cove, NY 115412-4106

December S, 2007
Patrick W. Hoobioh, Esq.
One School Street, Suite 20j
Glen Cove, NY 11 S42

RE:

Premises: Transfer of Portloe or Glen Cove Boys and
Girls Club to 135 Glen Cove Ave. Corp.

Dear Mr. Hoebich:
You have requested my opinion as to whether the proposed deeded property line
adjustment between the above referenced properties as shown on the map prepared by
Bladyykas & Panetta L.S, & P.E. P.C., dated April s� 2007 requires subdivision approval
from the City of Olen Cove Planning Board (Planning Board).
Pursuant to Section 245--4 of the City's Code of Ordinancas (Code). �a minor e,tchange
of JNid or uamfcr or dccdini OUt of a stnaIJ piece of land to another plat or lot without
creating a new buUdablc lot or creating a. site for some specific use" docs not constitut; a
subdivision. The Bwlding Departinent Administrator has indicated to me that he has
reviewed the proposed deoded lot line adjustment and advised me that both lots will
remain in full compliance with all applicable zoning restrictions after the proposed lot
line adjustment
Accordingly, it is my opinion, as well as that of Planning and Zoning Counsel and the
Planning Board Chairman that the proposed transfer is not a subdivision and does not
therefore rcqui� Plap.ning Board approval provided both properties remain in full
compliance with the applicable zoning regulations under Chapter 280 of the Code.
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Patrick W. ficebieh, Esq.
December 5, 2007
Page 2
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REGE:MID
THIS CONDITION

•

This letter does not express any opinion as to any other approvals required for the
proposed land transfer, including but not limited to approvals from Nassau County
Planning Commission or other county agencies_ Likewise, this letter does not express
anY opinion with respect to any future use or development of the land once transferred
pursuant to the requirements adz City of Glen Cove or other governmental agencies, or
any other restrictions that affect the property, such as title exceptions, liens, mortgages,
covenants or encumbrances.
I trust the foregoing complies with your request, however, if there is anything fiwther you
may require, please so advise.

VPT:me
cc: Hon. Ralph V. Suozzi
Mr. Len Baron, Building Department Administrator
Michael Sabn, Esq,
Mr. Thomas Scott. Planning Board Chairman
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Addendum to Amended Site Plan Application of
Livingston Development Corp. (The Villas)
Enclosed with this amended site plan for the above referenced project. This Addendum details
the proposed changes to the project ("Proposed Project") from that which was approved by the
Planning Board by resolution dated April 5, 2016 (the "Approved Project")
The amended application includes a 23,086.8 sf parcel (0.58 acres) which will be partitioned
from and acquired from the Glen Cove Boys and Girls Club and annexed to the Livingston
property to provide for additional outdoor amenity space for the residents of The Villas. This
area will include a picnic area with grills, a dog run, volleyball court, bocce ball court and open
space. There will be no buildings or structures built in this area.
With the addition of this property, the site will now encompass 4.9 acres and will be eligible for
11 additional units for the Proposed Project under the base density established in the RIO-GCA
code §280-73.3 (D)(2). In addition, the applicant will be seeking additional density bonuses
under §280-73.3 (F)(3) and §280-75 (E) of the Code, for a total of 216 units, including twenty
(20) affordable units.
The Glen Cove Avenue Overlay Code provides that
The City Council shall increase the maximum residential density by three units per acre
where the following on-site recreational amenities are provided for the future residents of
the proposed project.
(a) Fitness center with health equipment;
(b) Swimming pool;
(c) Multipurpose room/center; and
(d) Common area for social events;
(§280-73.3 (F)(3))
The Proposed Project includes each of these amenities, and further adds outdoor recreational
amenities, including a picnic area with grills, a dog run, volleyball court, bocce ball court and
open space. This density bonus entitles the Applicant to an additional thirteen (13) units for the
project.
The City's Inclusionary Housing Code (§280-75) provides for a 10% density bonus in exchange
for providing an affordable housing component pursuant to §280-75 (D). The Applicant will
provide twenty (20) affordable housing units as part of the Proposed Proect. With the permitted
density bonus for providing these units, the total unit count for the project will be 216 residential
units.

JUN - 3 2019
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ARTICLE I
GENERAL PROVISIONS
§ 31.1 Short title; scope of provisions
In order that land subdivision may be made in accordance with
the policy set forth in § 31.2, these regulations which shall be
known as and may be cited as the "City of Glen Cove Land Subdivision Regulations" are hereby adopted.
R

11 9

nmnlort-ievrt ^c

Land to be subdivided shall be of such character that it can be
used safely for building purposes without danger to health or peril
from fire, flood or other menace; that proper provision shall be
made for drainage, water supply, sewerage and other needed improve
ments; that all proposed lots shall be so laid out and of such
size as to be in harmony with the development pattern of the neighboring properties; that the proposed streets shall compose a convenient system elZonforming to the Official Map, and shall be
properly related to the proposals shown on such portions of the
City Plan as may be in existence at any time, and shall be of such
width, grade and location as to accommodate the prospective traffic, to afford adequate light and air, to facilitate fire protection and to provide access of fire fighting equipment to buildings;
and that proper provision shall be made for open spaces for parks
and playgrounds.
§ 31.3 Definitions
As used in these Regulations, unless the context or subject
matter otherwise requires, certain words and terms used herein
shall be defined as follows:
1. "City Plan". A comprehensive plan for development of the
City, prepared by the Planning Board pursuant to Section 28-a of
the General City Law, which indicates the general locations recommended for various public works, places and structures, and for
the general physical development of the City, and includes any
part of such plan separately adopted.
2. "Collector Street". A street which serves or is designed
to serve as a traffic way for a neighborhood or as a feeder to a
Ex. 5 p. 020
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major street.
3. "Dead end Street". A street or a portion of a street with
only one vehicular traffic outlet (also cul-de-sac).
4. "Department of Public Works". The Department of Public
Works of the City of Glen Cove unless otherwise stated.
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General Provisions
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Definitions
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•••, ••••••rn,••••WoWrOn

Drainage i1J,Aeci ro--zt1-19`2q]
a fenced in storm water storage basin which
is designed to recharge water and to be able to
Sump-

cnntinually hnld watetr,

('an he of tindetorminntP

depth.
2.

Drainage Reserve Aren-

n drainage nren which is

designed to intermittantly hold water not to exceed
21 feet with an overflow mechanism and with diffusion
wells for recharge.
3.

Pond- man-made pond which has an open surface area of

40,000 square feet with a gradual *aop,00f at least 25
feet on all sides, the depth thereof shall be permitted
to be three and one half (31) feet before fencing is
required. The maximum water deptliof three and one half
(31) feet is only permitted to allow aeration equipment.
City water shall not be used to fill or maintain manmade pond water depth. All water must be recirculated
in order to maintain pond water depth.

Ex. 5 p. 021

Pond/Drainage Reserve Combination- man-made pond which
also serves as a drainage reserve area. Has an open
surface area of 60,000 square feet with a gradual slope
for the first 25 feet on all sides, the depth thereof
shall be permitted to be four and one half (41) feet
maximum during storm events, otherwise the man-made pond
requirements exist.. The pond/drainage reserve area must
have a bulkhead around the overflow mechanism so that
maintenance can be facilitated and maximum water depth
easily measured. City water shall not be used to fill
or maintain man-made pond water depth. All water
must be recirculated in order to maintain pond
water depth.
NOTE:

All man-made ponds or pond/drainage reserve
combinations must provide and keep in effect a
hold harmless letter on file with the City Clerk.
Failure to comply will result in the maximum water
depth being held at two and one half (21) feet
maximum.

5. "Easement". Authorization by a property owner for the use
by another, and for a specified purpose, of any designated part
of his or her property.
6. "Engineer" or "Licensed Professional Engineer". A person
licensed as a professional engineer by the State of New York.
7. "Major Street". A street used primarily for heavy traffic.
8. "Minor Street". A street intended to serve primarily as an
access to abutting properties.
9. "Official Map". The map established by the City Council
under Section 29 of the General City Law, showing the streets,
highways and parks theretofore laid out, adopted and established
by law, and any amendments thereto resulting from the approval of
subdivision plats by the Planning Board and the subsequent filing
of such approved plats.
10. "Planning Board" or "Board". The Planning Board of the City
of Glen Cove.
Ex. 5 p. 022
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11. "Preliminary Plat". Preliminary drawing or drawings indicating flip pl-npr,q0,1 manner of layntit of tho
ho Qvillmitted to the Planning Board for its consideration.
12. "Sketch Plan" or "Layout". A rough sketch or the Preliminary
Plat to enable the Subdivider to save time and expense in reaching
general agreement with the Board as to the form of the Preliminary
Plat and objectives of these Regulations.
13. "Street". A public or private thoroughfare, however designated, which affords legal access to abutting property.
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14. "Street Pavement". The wearing or exposed surface of the
roadway used by vehicular traffic.
15. "Street Width". The distance between property lines, measured at right angles to the center line of the street.
16. "Subdivider". Any person, firm, corporation, partnership
or association who shall lay out for the purpose of sale or development, any subdivision or part thereof as defined herein, either
for himself, herself or others.
17. "Subdivision". The division of any parcel of land into two
(2) or more lots, plots, sites or other divisions of land for the
purpose, whether immediate or future, of transfer of ownership or
building development with or without streets or highways in conformity with State law and shall include resubdivision.
18. "Subdivision, Minor". A subdivision containing not more than
four (4) lots which has frontage on an existing public street, and
which does not require any new municipal street, street extension
or extension of municipal facilities.
19. "Subdivision, Major". Any subdivision containing five (5)
or more lots or any subdivision requiring any new public street,
street extension or the extension of municipal facilities.
a. Subdivision approval shall not be required in those
circumstances in which § 30.42(B) of the Zoning Ordinance is applicable.
b. The following shall not constitute a subdivision: minor
exchange of land or transfer or deeding out of a small
piece of land to add to another plat or lot, without any
intention of creating a new buildable lot or creating a
site for some specific use. The proposed exchange shall
not reduce in area any lot so as to make any yard or
court smaller than the minimum required under the Zoning Ordinance. The proposed exchange of land shall be
subject to review by the Building Department Administrator and/or the City Attorney's office, to assure conformity with the Zoning Ordinance and this Chapter.
20. "Subdivision Plat". The final map or drawing on which the
Subdivider's plan of subdivision is presented to the Planning
Board for approval and which, if approved, shall be submitted to
the County Clerk for recording.
21. "Surveyor". A person licensed as a land surveyor by the
State of New York.
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VIA EMAIL
January 27, 2020
City of Glen Cove
Mayor Tim Tenke and Members of the City Council
9 Glen Street
Glen Cove, New York 11542
Re:

Objection to Proposed Resolution to Refer Livingston Development Concept Plan
and Narrative for Incentive Bonuses to Planning Board Pursuant to 280.73-.3(H5) of the City of Glen Cove Code

Dear Mayor Tenke and Honorable Members of the City Council:
We are the attorneys for Marsha Silverman and Roni Epstein, who reside at 15 Rooney Court,
adjacent to and on a hill above Livingston's long-approved 176-unit condominium project
known as The Villas at Glen Cove. At the City Council meeting scheduled for January 28, 2020,
there is a proposed Resolution which, if adopted, would refer a Livingston Development concept
plan and narrative for incentive bonuses to the Planning Board pursuant to City Code Section
280.73-.3(H-5). The new plan is for apartments rather than condominiums, and because many of
you are serving on the City Council for the first time, this proposed Resolution may appear to be
uncontroversial. We submit it is not and that the City Council should adjourn consideration of
the Resolution for the reasons set out below. Before considering Livingston's new
application, the City Council should require Mr. Livingston to prove to the City Council
that he has the means now to construct the project without IDA assistance, and that he is
not just trying to improve his chances of selling the project to a developer.
Preliminarily, we note that, while Section 280.73-.3(H-5) states that "The City Council, upon
receipt of a concept plan and application narrative, shall forward the application to the
Planning Board for recommendation on incentives, bonuses, conceptual site plan, and
application for waiver of hillside protection provisions,,, nothing in the Code requires
that submission to occur within a specific time frame. Mr. Livingston submitted his
concept plan in August 2019, five months ago, and nothing prevents the City Council
from further putting off the referral until the issues presented here are addressed.
BACKGROUND
The history of the Livingston Development Project is summarized in the enclosed SEQRA
Finding Statement, adopted by the Planning Board on March 15, 2016 (Attachment pp 1 — 24).1
On April 5, 2016, the Planning Board approved the site plan for the Villas at Glen Cove with 32
conditions that had to be satisfied before a building permit could issue. The original application,
for 251 unit, was submitted in 2007. The City Council and Planning Board and Planning staff
diligently worked with Mr. Livingston for nine years until he received approval for the 176-unit
condominium project. Our clients filed Article 78 challenges to both the City Council's
The attachments are numbered in the bottom right corner as "Attachment ".
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December 2015 approvals and the Planning Board's approvals, which eventually were dismissed
on October 4, 2017. In or about October 2018, Livingston applied to the Planning Board for a
one-year extension of the time it had to obtain a building permit. City Code Section 280-15(H)
states that site plan approval lapses if a building permit is not obtained within one year. On
November 20, 2018, 1 submitted a letter to the Planning Board (Attachment pp. 25 - 28)
opposing the extension on this and other grounds, arguing in part (Attachment p. 27):
What cannot be countenanced is having a purported developer put
the City Council and Planning Board and the effected public
through nine years of hearings, and then have the developer use the
approvals obtained to try and sell the project to someone else
whose qualifications have never been considered by the City.
Livingston has had his project on the market since at least 2014
(see annexed screen shots), and he has failed to even seek a
building permit for 2 '/2 years.
On November 20, 2018, the Planning Board, by a vote of 5-2, granted the requested extension.
Thereafter, at the June 25, 2019 meeting of the City Council, Mayor Tenke informed the public
that approximately a month before, Mr. Livingston approached the Glen Cove Industrial
Development Agency and told the Agency he intended to change the 176-unit condominium
development to an apartment complex with approximately 40 additional units. On July 16, 2019,
the undersigned sent a Memorandum to the City Council and Planning Board to present our
clients' thoughts on the actions Mr. Livingston planned to take. (Attachment pp. 29 — 36). In
that Memorandum, we argued that, notwithstanding the one-year extension of time granted Mr.
Livingston by the Planning Board on November 20, 2018, the approved site plan still lapsed as a
matter of law prior to the extension, and that, as a matter of policy and fact, any change in the
project from condominium to a rental apartment complex must be considered a new application.
On or about August 20, 2019, Mr. Livingston's attorney, Mr. Hoebich, filed conceptual plans
with the City Council and the Planning Board for a 216-unit apartment complex with 196 units to
be rented at market value and 20 to be considered "affordable units,,. In the attorney's cover
letter, he explains that the delay in applying for a building permit and in obtaining a required
construction bond required by the Code was reasonable because of the Article 78 challenges to
the project approvals, and the potential appeal of the denial of the Article 78 Petitions, which was
not resolved until November 28, 2018.
NO REFERRAL TO THE PLANNING BOARD
SHOULD BE MADE UNTIL LIVINGSTON CAN
SHOW HE DOES NOT NEED IDA ASSISTANCE
IN ORDER TO MOVE AHEAD WITH HIS
PROJECT
In Mr. Hoebich's August 16, 2019 letter responding to my July 16, 2019 letter to the City
Council and Planning Board, he concludes that "Livingston is ready, willing and able to proceed
with this important gateway development.,, Mr. Hoebich knew better. In April 2019, Livingston
submitted an application to the IDA for 18-years of assistance in which he stated he could not
proceed without IDA help. Attached to the application was Schedule 1, a copy of which is
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provided herewith (Attachment p. 37). In Schedule I, Livingston unequivocally acknowledges
he cannot proceed without IDA assistance:
In the event that the Applicant is unable to secure financial
assistance from the Agency, the Applicant will be unable to
complete the Project and fulfill the recommendations of the
Masterplan to revitalize abandoned commercial buildings in the
City of Glen Cove's gateway. While the site has been cleared, the
Project cannot move forward without the 1DA's assistance. The high
costs of construction and the unpredictable real estate taxes make
the Project financially infeasible to construct without financial
assistance from the Agency in the form of sales tax and mortgage
recording tax exemptions, as well as a PILOT agreement that will
phase in the tax base to be created by the construction.
This is outrageous. Throughout the 9-year application process leading to the approval of the
176-unit condominium project, Mr. Livingston never suggested he could not proceed with the
project once his approvals were received. Now, four years after receiving his approvals, we
learn that IDA assistance is required, or the project will not go forward. It is my understanding
that condominium projects are not eligible for IDA assistance, but residential apartment
complexes are. This explains Mr. Livingston's project change.
We have shown that Mr. Livingston had his condominium project on the market since at least
2014, and that the website seeking purchasers of the project (not individual units) remained up at
least through 2018. It appears obvious that Mr. Livingston was unable to sell his project because
no buyer would take over the project without IDA assistance, which was not possible for a
condominium project.
This raises another question which Mr. Livingston should have to answer before any
consideration is given to his proposed conversion from condominium to apartment complex: is
he seeking financial aid from the City IDA just to make it possible to sell his project? Never
once over the nine-years necessary to obtain approval of the condominium project did Mr.
Livingston suggest he would be unable to proceed with the project once approvals were received.
The condominium project was approved by the City Council and Planning Board based on
foundational facts which no longer exist.
For example, at the November 5, 2014 Joint Hearing at p. 174, Mr. Livingston made the
following statement:
Further, the project will be developed with a billion dollar join
venture company, so there's no issue in terms of financing the
project.
Later, at the same hearing, an unidentified audience member indicated he did not hear anything
about PILOTs, and then-Mayor Spinello stated without contradiction by Mr. Livingston, "No.
There's no PILOT.,, (November 5, 2014 Joint Hearing at p. 178).
The tax benefit to the City of Glen Cove was of great importance to the City. For example, in
the March 15, 2016 SEQRA Finding Statement adopted by the Planning Board under the
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discussion of Socioeconomics and Demographics, the Planning Board stated (Attachment p.
12):
3. Development of the revised plan of 176 units would result
in overall, long-term positive tax benefits for the City of Glen
Cove.
Further, the Planning Board's Finding Statement concluded that "With respect to police
protection, the subject property has and will continue to be served by the Glen Cove Police
Department. The tax revenues generated by the development of the revised plan of 176 units will
help offset service demand from the Police Department„ (Attachment p. 19). With regard to
increased pressure on local schools, the Planning Board found "Moreover, it is anticipated that
the school taxes generated would exceed the cost of educating the children that may reside in this
development.„ (Attachment p. 20). Why should the City of Glen Cove entertain a new
application for residential apartments when it cannot be built without IDA assistance, and
the need for IDA assistance would undermine the City's reliance on representations that
there would be no PILOTS or other tax assistance for Mr. Livingston's project?
Another significant representation to the City Council and Planning Board in favor of the
condominium project was made by Mr. Livingston's broker for the sale of the condominium
units, Mr. Laffey. At the November 5, 2014 Joint Hearing, Mr. Laffey told the City Council and
Planning Board why the proposed condominium project was important (11-5-14 Hearing Tr. p.
32):
You are taking a vacant piece of land and some other not super
desirable buildings and building a new community of
homeowners. These are not transient renters. There is pride in
homeownership.
These people, these professional women and single men, these
couples, are going to be someone that is selling their home in Glen
Cove for 50,000 who doesn't need that 3,000 square feet anymore
and wants to buy in there.
They might buy a large unit, and they're going to have pride in
homeownership. So that's what the Villa will be.
What he should have said is, "So that's what the Villa might have been.,, Our clients are in
agreement that the condominium structure of the project previously approved is important for the
very reasons argued by Mr. Laffey — people who own their homes take greater pride in
maintaining the properties.
Mr. Livingston's submission of a new project which cannot be constructed without tax
assistance from the IDA should not be considered. He put the City of Glen Cove through nine
years of significant work and expense in order to get approval for his condominium project based
on representations as to his ability to carry out the project if approved which are no longer true
(if they ever were). If he cannot proceed, he should sell his property to a developer with the
means to improve the land in a manner consistent with applicable zoning.
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Consideration of the resolution to refer the Livingston application to the Planning Board
should be adjourned until Mr. Livingston can provide assurance that he can construct the
approved project, or the one he now seeks, without financial assistance from the IDA.

WHEN AND IF THE CITY COUNCIL DETERMINES IT IS
APPROPRIATE TO REFER THE CASE TO THE
PLANNING BOARD, IT SHOULD CONDITION THE
REFERRAL ON LIVINGSTON POSTING ON-LINE FOR
THE PUBLIC ALL DOCUMENTS AND STUDIES AND
REPORTS UPON WHICH LIVINGSTON RELIES SO THE
PUBLIC MAY FULLY PARTICIPATE IN
CONSIDERATION OF THE NEW PROJECT.
For the public to be able to properly participate in review of the new Livingston proposal should
the City Council permit it to go forward, it is essential that they have easy access to all relevant
documents. Having to file FOIL requests in order to understand the basis for representations by
Mr. Livingston and his representatives is not acceptable. During the nine years it took for Mr.
Livingston to obtain approval of his condominium project, public hearings were well attended.
Unfortunately, my personal experience within the past year when documents were needed to
respond to requests for extensions of time to obtain a building permit is that FOIL requests were
often ignored. For example, I filed FOIL requests in the past year for copies of all traffic studies
and reports so we could determine whether all cumulative impacts from projects such as RXR's
nearby apartment complex were taken into account or whether a completely new traffic study is
required to reflect current conditions. In addition, we requested copies of all environmental
reports prepared for Mr. Livingston because we did not believe the conditions set by the
Planning Board to obtain a building permit which had to be satisfied, including detailed
requirements for environmental studies, were properly completed. The recent submission by Mr.
Livingston claims Phase I and Phase II studies were submitted to the Planning Board in the past
and they show no further environmental study is required. We have never been provided with
copies despite FOIL requests for such reports. They are critical if we (and other members of the
public) are to be able to determine whether the studies were adequate, or are a sham.
The Livingston project was controversial throughout the many years it took before approval for
the condominiums was received by Mr. Livingston. Our clients were by no means the only
residents to attend hearings and express concerns. If the City Council determines the application
can proceed, despite the arguments raised above, then all relevant documents must be posted on
line for the public to see before the application can be deemed complete, and the time for the
Planning Board to make a recommendation to the City Council begins to run. The newly elected
members of the City Council pledged transparency and good government. This application
provides a good opportunity to show that those pledges were real.
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Thank you for your consideration. I am out of State and cannot appear on January 28, 2020 to be
heard on the proposed Resolution.
Very truly yours,
CAMPOLO, MIDDLETON
& MCCORMICK, LLP
By: /
Frederick E senbud, Esq.
Of Counsel

CC: Hon. Gaspare Tumminello, City Clerk and Secretary to City Council (via email)
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CHAPTER 1

PROJECT DESCRIPTION
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As New York City begins to reopen and prepares for Phase 2, several changes are in place. More than
40 miles of city streets have been closed to car traffic to allow more room for pedestrians to practice
social distancing, not to mention for outdoor dining. Non-essential retail has resumed, albeit for pickup
and curbside orders only. As per Governor Cuomo's executive order, businesses may refuse entry to
anyone not wearing a mask or face covering. However, one thing that has not changed is that many
New Yorkers still live in high-rise, high-density buildings.

One
United
Nations
Park
7/1114:4[11 }WO
WW1 11“114.1
eilltbeatia to

eleCorrinlcdese arid
atheism foal fle

Early in the crisis, New York City's high population density contributed to fears of the virus's spread. As
a result, hundreds of thousands of residents left as the pandemic and ensuing stay-at-home orders hit.
But as time passed, studies emerged to find that New York's highest infection rates were in 'suburbanlike areas such as Staten Island and the farthest reaches of Brooklyn and Queens; Manhattan, by
contrast, had the lowest infection rate. Moreover, factors like the wealth gap, overcrowded households,
unaffordable housing prices, and policies that deter people from taking sick days or seeking medical
attention emerged as likelier culprits for the contagion.
Nevertheless, the idea of waiting out the pandemic in crowded buildings with faulty plumbing, poorly
circulated air, several high-touch surfaces, and little room to engage in proper social distancing
practices was not one that many found reassuring. But fortunately, there are things high-rise dwellers
can do to lower their risks, and ways of designing future buildings to guard against future pandemics.

This website uses cookies. By continuing to use this website you are agreeing to
our use of cookies as described in our Terms & Conditions and Privacy Policy.
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SARS and 42 died. The authors of the study found a notably higher viral load in patients residing in
adjacent units of the same block inhabited by patient zero. They also found lower viral loads detected in
patients living further away from patient zero. The study suggests that at least in the case of SARS,
living next door to or even on the same floor as an infected individual increased one's chances of
contracting the virus and one's chances of carrying a higher viral load.
Other studies on the SARS outbreak at Amoy Gardens have reached similar conclusions, and one 2006
study published in the Journal of Environment& Health even offered a possible explanation for the rapid
transmission of SARS at Amoy Gardens. The researchers concluded that the virus likely traveled from
unit-to-unit via faulty bathroom floor drains. In February 2020, a similar explanation was initially
proposed as an explanation when a cluster of COVID-19 appeared in a Hong Kong high-rise , though
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Plumbing trap and tom-pipe highrise plumbing system
So, could faulty plumbing potentially spread a virus from apartment to apartment in the United States? It
is generally assumed that the only way for a virus to spread from apartment to apartment via pipes is if
there is no water in

the U-shaped pipe traps (also known as U-traps) that connect floor drains. If devoid

of water, U-traps could permit droplets containing viruses to travel through the pipes of a building.
Fortunately, this is highly unlikely to happen in any New York City high-rise building since North
American plumbing is designed to ensure the U-trap is never empty. But even if faulty plumbing isn't a
likely problem for New Yorkers, high-rise living may still place one at higher risk during a pandemic.
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Recirculated and inadequately filtrated air is a common culprit in the spread of diseases. However, as
Joseph Allen, director of the Healthy Buildings program at the Harvard T.H. Chan School of Public
Health, recently observed in The New York Times, the real problem isn't air in high-density buildings but
rather how this air is managed. As Dr. Allen notes, 'Buildings typically recirculate some air, which has
been shown to lead to a higher risk of infection during outbreaks.' However, he also suggests that there
are many things building managers and even tenants can do to mitigate the potential problems posed
by recirculated air. Most buildings use low-grade filters that only capture about 20 percent of viral
particles. Using a filter with a MERV rating of 13 or higher can help capture up to 80 percent of viral
particles. Portable air purifiers can also help. Raising humidity levels is another strategy since, as Dr.
Allen notes, viruses survive better in low humidity.

Waterline Square via Noe & Associates with The boundary

Waterline Square, a luxury three-tower development on the Upper West Side, is underscored by air and
water purification systems in place long before the first case of COVID-19 was reported. State-of-the-art
MERV-13 and MERV-14 multi-filter systems throughout the development filter fresh air into each home
and public spaces. These top-of-the-line fi lters are specifically designed to prevent air recirculation and
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Further downtown, Rockefeller Group's NoMad condominium, Rose Hill, has MERV-13 filters in the
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HIGH-TOUCH SURFACES
The most likely source of viral spread in any high-rise building is via high-touch surfaces. In this case,
the evidence is indisputable. As per CDC guidelines, to avoid COVID-19, clean and disinfect high-touch
surfaces regularly. For high-rise dwellers, this can be challenging. If you live in a single-family home and
put your garbage out for curbside pick-up, you can easily do so without touching surfaces that have
been touched by people outside your own home. If you live in a high-rise building, this is impossible
since this simple task, which you may do several times each day, requires touching multiple high-touch
surfaces. Disposing of trash is just one challenge. Using a high-rise building's elevator also means
engaging with a high-touch surface. In the face of COVID-19, buildings have increased their cleaning of
high-touch surfaces, but even with increased precautions, as a high-rise resident, one must assume
that all the surfaces outside their unit are potential sources of contamination.

Typical high-rise elevator panel (Wikipedia)

The past few months have seen a run on disinfectant wipes and cleaning supplies, but the antimicrobial
properties of copper have been shown to kill germs on contact, especially the coronavirus. A study in
the New England Journal of Medicine found that after four hours, the virus was no longer infectious on
coppers surface; in sharp contrast, it was still infectious on plastic's surface after three days. Replacing
the germiest surfaces in a hospital room with copper components cut bacterial load by 83%, and The
Fitzroy, a luxury development in Chelsea, has incorporated copper fixtures throughout.

The Fitzroy, 514 West 24th Street, #58 - $6,950,000
Condo I 3 beds, 3 baths 12,338 ft2
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The Fitzroy via Christie's

From the listing: The beautifully appointed kitchen features a cooper backsoiash, Waterworks R.W.
Atlas fixtures, and Fiore de Pesco marble countertoos. The master suite features two walk-in closets
and an en-suite master bath with c000er soaking tub, steam shower, Waterworks R.W. Atlas cooper
fixtures including handheld shower with thermostatic controls, and full slab marble floors and walls. See
floor plan and full details here.

SOCIAL DISTANCING
A final and obvious way in which high-rise dwellers face increased risks concerns social distancing.
We've now all been told to stay at least six feet away from people outside our own home, but as any
New Yorker knows, few elevators permit for such distancing measures. Likewise, if you live in a highrise building, whenever you come and go from your unit, the likelihood of brushing past one or more
individuals is exceptionally high. While social distancing is a great idea and may work for people who
live in single-family homes, for many urbanites, social distancing guidelines are extremely difficult to put
into practice.
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PANDEMIC PROOF BUILDINGS
This raises a rather obvious question and one that designers around the world are likely already
contemplating: Could we design pandemic proof buildings?
While we may not be able to prevent future pandemics through design, there are many things designers
can already do to mitigate the spread of viruses in buildings, promote social distancing, and even detect
viruses. As Luke Leung, director of sustainable engineering at Skidmore, Owings & Merrill, told Fast
Company, "Buildings have to be the secret weapon in the future to combat infectious diseases:
At least a few fixes are simple—for example, ensuring a building's plumbing is up to code, improving air
quality by installing higher-quality filters, and adjusting humidity levels. It could also be possible to
reduce the number of high-touch surfaces in buildings by installing voice- or motion-activated interfaces
on elevators and in other high-touch areas. Low-tech solutions, such as installing handwashing stations
outside all elevators and other high-touch areas, could also help reduce the spread of viruses. In China,
some buildings have already been rewired for detection purposes. Many buildings take people's
temperatures as they enter using either an infrared thermometer or thermal imaging.
Some measures, especially those focused on detection, may receive push back in the United States
where people seem unlikely to consent to having their health status monitored as they go in and out of
buildings. However, in a post-COVID-19 era, public attitudes on health and building design both seem
bound to undergo a radical change.

Credit: Sotheby's International Real Estate
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