VIA EMAIL
September 14, 2020
Chairman DiMascio and Members of the Glen Cove Planning Board
9 Glen Street
Glen Cove, New York 11542
Re:

.

September 15, 2020 Public Hearing re Livingston Development
Comments on behalf of Roni Epstein and Marsha Silverman

Dear Chairman DiMascio and Members of the Glen Cove Planning Board:
We represent Roni Epstein and Marsha Silverman (in her capacity as a resident) who reside at 15
Rooney Court, abutting the proposed Livingston Development project. We will show that the
Planning Board is permitting the applicant to push the Board into procedures that make no sense
and are improper. We also show why the hearings should be stopped until a proper site plan that
can legally be approved is submitted along with a SEQRA Long EAF that will permit the
Planning Board to comply with SEQRA. The procedures followed regarding the condominium
project must be followed now. When the site plan for the condominium project was before the
City Council and Planning Board, no public hearings were held on the site plan or the requested
RIO-GCA bonus densities and waivers until after a DEIS was prepared and accepted in 2010,
and after an FEIS was accepted in 2014.
THE PLANNING BOARD IS PERMITTING
LIVINGSTON DEVELOPMENT TO PUT THE
CART BEFORE THE HORSE TO THE
DETRIMENT OF EVERYONE

Setting Livingston Development’s site plan application down for public hearings before
necessary preliminary procedures are followed and determinations are made has placed the
proverbial cart before the horse in the review of the site plan. Unless and until the site plan
application is put on a proper legal and procedural path, a sustainable approval simply is not
possible. I have been practicing law for 45 years and never before this proceeding have I been
unable to explain to my clients what is going on and why.

W estbury | R onkonkom a| Bridgeham pton
(631)738-9100 | w w w .cm m llp.com

1. The Director of Buildings Must Determine Whether the Site Plan Complies With
the City Code Before a Public Hearing May Be Held
On August 10, 2020 I wrote to the Director of the Building Department to request that he make
the determination required by City Code §280-15(C), which states that “The DBD shall certify
on each site plan or amendment whether or not the plan meets the requirements of all zoning
provisions other than those of this article regarding site plan review.” In addition, City Code
§111-11(A) declares that the Building Department Administrator may issue a building permit
only “After determining that the plans and specifications and the prospective use are in
accordance with the requirements herein contained and with other provisions of this Code.” In
that letter I argued, as I have to the Planning Board, that the City Code does not permit
Livingston Development to use Lot 66 for a specific purpose because it was not first subdivided
by the Boys Club, and that until the City Council grants density bonuses based on the new site
plan, the maximum density permitted by the RIO-GCA is 20 units per acre.
At the last public hearing on September 1st, one of the Board’s members asked counsel for
Livingston Development whether it was necessary for the DBD to make his certification now.
The response of counsel, as I recall, was that the determination can be made after the public
hearings. The Planning Board must not accept this incorrect statement and continue to hold the
public hearing when the site plan cannot be certified pursuant to §280-15(C).
City Code § 280-15 sets out the procedure for site plan review. Section 280-15(C) requires the
DBD to determine whether he can certify that the site plan complies with the Code. The next
section, 280-15 (D), states that “The time of submission of the site plan or amendment to it shall
be the date of the first Planning Board meeting following the submission of a properly
prepared plan to the Secretary to the Planning Board as outlined in Subsection B above. A
public hearing shall be held within 62 days following the date of submission.”
The procedure for site plans is set out in a logical order and must be followed. No public hearing
may be held until there is a “properly prepared plan” and that can only mean that the DBA has
made the certification required by 280-15(C). This makes perfect sense because otherwise, as is
happening here, hearings will be held on a Site Plan that cannot be approved. The public hearing
must be held in abeyance until the certification from the DBA is received. If, as we believe he
must, he certifies that site plan violates the Code because it uses Lot 66 for the specific purpose
of supporting almost half of Building A, and assumes an entitlement to a bonus density of 17
units per acre for parking even though the City Council has not considered whether Livingston
Development is entitled to any bonus densities, then the public hearing must stop now.
2.

Livingston Development Has Provided No Substantive Response to the Argument
That No Construction on Lot 66 May Be Permitted.

Livingston Development has no substantive argument regarding its improper efforts to construct
a significant portion of Building A on Lot 66 other than the unsubstantiated claim that the intent
of the City could not have been to forever bar construction on Lot 66 when it enacted City Code
§245-4(A)(2). No documentary evidence is provided to support this claim. The language in City
Code §245(A)(2) has been in the Code since 1981 or 1989 at the latest (see Exhibit 4 to our
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August 10, 2020 letter to the BDA, submitted at the September 1st hearing), well before either of
the Applicant’s attorneys graduated from law school. Ms. Deegan Dixon graduated from law
school in 1991 and Mr. Hoebich in 1996, well after the subdivision provision at issue here was
enacted. Neither has any personal knowledge of why the City Council enacted the provision and
any opinion offered as to the intent of 245(A)(2) should be rejected as baseless.
In fact, we have sought to research whether any documents exist which might be considered
legislative history regarding the language of the Code in Section 245-4(A)(2). On July 14, 2020,
we submitted a FOIL request (in Exhibit 2, hereto) which included requests for introductory
resolutions and transcripts of public hearings associated with the 1981 adoption of the
predecessor to Section 245(A)(2). To date, two months later, we have received only a copy of
the predecessor section (spliced together with the 1981 section of the Code regarding
subdivisions in a way that makes it impossible to determine whether the language was inserted
into the Code on or before 1981, or in 1989 [Exhibit 4 to our August 10th letter to the BDA ), but
not the introductory resolution or transcript(s) of public hearings. Regardless, simply saying that
the intent of the City Council could not be what Section 245(A)(2) makes clear on its face is of
no evidentiary value when Livingston Development’s attorneys have no personal knowledge of
the circumstances surrounding the insertion of the language into the City Code.
Moreover, Livingston Developments’ attorneys reference only the first prohibition in 245(A)(2)
against creating “a new buildable lot” from land acquired from a neighboring owner without
subdivision and assert there is no problem because a separate buildable lot was not created when
Lot 66 was acquired. They conveniently ignore altogether the second prohibition in 245(A)(2)
against creating “a site for some specific purpose.”
They also claim our clients waived any right to challenge a site plan showing part of Building A
on Lot 66 because their challenge to the site plan for the condominium in 2016 did not raise the
issue. When we showed in our letter at the last meeting that the reason neither our clients nor
this Planning Board raised the issue in 2016 was that Livingston Development misrepresented in
the DEIS that Lot 66 was created as a result of the Boys Club property being subdivided, they
had no response. Nor have they challenged the summary of the law we set out in our letter of
August 10, 2020 to the DBA establishes that a municipality cannot be estopped from correcting
errors, even if a building permit has issued (which it has not in this case).
The claim by Livingston Development’s counsel that the intent of the City could not have been
to forever bar use of Lots 66 and part of 67, both acquired from the Boys Club without going
through the subdivision process, is wholly without merit. The law is absolutely settled that no
interpretation of a law or code that is clear on its face is permissible because the agency might
thereby change the law without the power to do so. The law is also settled that laws cannot be
interpreted in a way that renders void parts of the law and all sections must be harmonized.
Were the Planning Board or Building Department Director to interpret City Code §245-4(A)(2)
to permit Livingston Development to build on Lot 66, the precedent established would
effectively write out of the City Code the limits placed on acquiring adjacent property without
gong through the subdivision process. Literally no one will ever bother to go through the
subdivision process to acquire adjacent property again in Glen Cove if they may use the acquired
property for any purpose they want.
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As we noted in our letter of August 31st, Livingston Development deserves no sympathy
because it got caught trying to use Lot 66 in violation of the Code by misrepresenting in the
DEIS that Lot 66 had been subdivided from the Boys Club property. Lots 66 and part of 67 gave
Livingston Development approximately 1.16 acres which entitled it to 23 extra units plus another
2-3 affordable housing units. If Livingston Development is able to show the City Council it is
entitled to a bonus density of 17 units per acre for parking (after the portion of Building A on Lot
66 is removed), it would be entitled to another 20 units for a total of 43 units it would not have
been entitled to without Lots 66 and part of 67. Assuming a conservative monthly rent of
$2,000, these lots would provide Livingston Development with more than $1 million per year of
rental income than it would receive had it not purchased Lots 66 and part of 67 from the Boys
Club without going through the subdivision process.
Why is the Planning Board proceeding with a public hearing on a site plan that so
indisputably violates the City Code?
3. Livingston Development Has Provided No Substantive Response to Our Argument
That the Site Plan Improperly Is Based On A Density of More Than 20 Units Per
Acre, the Maximum Allowed By The RIO-GCA
In our letter to the BDA dated August 10, 2020 and to the Planning Board dated August 31,
2020, we argued that Livingston Development improperly assumes it is entitled to a bonus
density of 17 units per acre based on parking because the City Council awarded it that bonus
density in December 2015 for a condominium project with different parking and which included
a significant portion of Building A on Lot 66. We take no position now regarding whether the
City Council can or should or will grant Livingston Development the17 unit per acre bonus
density for parking. What is indisputable is that this application for a new project with a new
parking scheme which includes unlawful construction on Lot 66 cannot be presumed by the
Planning Board or the BDA to be entitled to a bonus density of 17 units per acre for parking.
Only the City Council is empowered by the RIO-GCA to make this determination.
The public hearing on a site plan that exceeds the RIO-GCA’s allowable density of 20 units per
acre must stop now. Once a new site plan without any portion of Building A on Lot 66 is
submitted, it must be referred to the City Council for a determination of bonus densities and
waivers. Of course, as was the case with the condominium project, no final determination by
the City Council or the Planning Board can be made until the procedural requirements of
SEQRA are strictly complied with.
4. The Planning Board Cannot Permit the Public Hearing to Go Forward Without
Concurrently Undertaking SEQRA Review of the Project
The Planning Board has agreed with Livingston Development’s request to proceed with public
hearings on the Site Plan without first strictly complying with the procedural requirements of
SEQRA. City Code §280-15 (D) states that “The time of submission of the site plan or
amendment to it shall be the date of the first Planning Board meeting following the submission
of a properly prepared plan to the Secretary to the Planning Board as outlined in Subsection B
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above. A public hearing shall be held within 62 days following the date of submission.” As we
showed in Section 1, above a “properly prepared plan” is one that the Building Department
Administrator can certify as compliant with the City Code, and that certification cannot properly
be made, so the time for conducting a public hearing has not yet begun to run. In addition, we
note that the requirement that a public hearing be held within 62 days following the date of
submission must be read along with the Planning Board’s SEQRA obligations. See Sun Beach
Real Estate Development Corp, v. Anderson, as Town Clerk of the Town of East Hampton, 62
N.Y.2d 965 (1984) (Once the Town Planning Board determined that a draft environmental
impact statement [DEIS] was necessary, the preliminary plat application was not complete until
the DEIS was accepted by the Board, and that, as a consequence, the time requirements of the
Town Law did not commence running until after that acceptance).
Livingston Development claims that the site plan makes only minor changes to the site plan
approved in 2016 after a DEIS and FEIS were approved and a Finding Statement was adopted.
Thus, according to Livingston Development, all this Planning Board need do is amend the
Finding Statement it adopted in 2016. The Site Plan adopted in 2016 was for a condominium
project with a significantly different parking scheme, and which permitted Livingston
Development to construct almost half of Building A on Lot 66. How can this Planning Board,
many of whose members were not on the Planning Board in 2016, modify the earlier Finding
Statement without its members first familiarizing themselves with the boxes of documents
comprising the record of the condominium project, documents which have not been made part of
the record of the residential apartment complex project? More importantly, the claim that the
Planning Board need not make a new SEQRA determination of environmental significance for
this new site plan is simply wrong. If the Planning Board proceeds without strictly complying
with SEQRA, any approval will easily be overturned by the courts if challenged.
If the new site plan were a SEQRA Type II action, no SEQRA review would be required. Not
only is that not the case, but the site plan is a Type I SEQRA action that is considered more
likely to require preparation of a DEIS than an Unlisted action. See City Code §134-3; 6
NYCRR § 617.4(a).
The purpose of SEQRA is “to incorporate the consideration of environmental factors into the
existing planning, review and decision-making processes of State, regional and local government
agencies at the earliest possible time. To accomplish this goal, SEQR requires that all agencies
determine whether the actions they directly undertake, fund or approve may have a significant
impact on the environment, and, if it is determined that the action may have a significant adverse
impact, prepare or request an environmental impact statement.” (emphasis added) 6 NYCRR
§617.1(C).
“An application for agency funding or approval of a Type I … will not be complete until: (1) a
negative declaration has been issued; or (2) until a draft EIS has been accepted by the lead
agency as satisfactory with respect to scope, content and adequacy. When the draft EIS is
accepted, the SEQR process will run concurrently with other procedures relating to the review
and approval of the action, if reasonable time is provided for preparation, review and public
hearings with respect to the draft EIS.” 6 NYCRR §617.3(C).
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Thus, the public hearings being conducted by the Planning Board at the request of
Livingston Development are premature, because there has neither been a negative
declaration nor acceptance of a DEIS. When the Planning Board reviewed Livingston
Development’s site plan for the condominium project, no public hearings on the site plan
or the bonus densities and waivers sought from the City Council were held until after the
FEIS was filed. Annexed hereto as Exhibit 1 (Exhibit numbers are bate stamped on the bottom
right of each page of exhibits) is the Planning Board’s March 15, 2016 Resolution adopting its
Finding Statement which outlines procedures followed by the Planning Board. With regard to
the condominium site plan, after the May 2010 DEIS was accepted as complete on September 7,
2010, a public hearing on the DEIS was held on October 19, 2010, and the comments received
by the Planning Board were provided to the applicant in November 2010 to assist preparation of
the FEIS. Following multiple unsuccessful attempts by the applicant to prepare a satisfactory
FEIS, the Planning Board undertook the task and finally submitted the FEIS itself in June 2014.
Joint public hearings pursuant to the requirements of the RIO-GCA by the Planning Board and
City Council were held only after the FEIS was filed, on September 30, 2014, November 5,
2014, and May 5, 2015. (Exhibit 1).
Clearly, the decision to conduct public hearings on the new site plan for a residential
apartment project at the request of Livingston Development before the Building
Department Administrator made his required certification whether the site plan complies
with the Code, and before SEQRA review has even begun, was an error. As shown in our
letter of August 10, 2020 to the Building Department Administrator, determinations made
which are contrary to the Code’s requirements must be corrected.
The public hearings must be terminated, and Livingston Development must be required to submit
a new site plan that does not use Lot 66 for any specific purpose, and a Long EAF must be
submitted with the revised site plan. Lead Agency for review of this Type I SEQRA action
must then be selected. While the Planning Board was the Lead Agency for SEQRA purposes
when the condominium site plan and the proposed density bonuses and waivers were being
considered by the City Council, that status ended once the Finding Statement was adopted. 6
NYCRR §617.6(b)(2)(iii) (“The lead agency will continue in that role until it files either a
negative declaration or a findings statement or a lead agency is re-established in accordance with
paragraph (6) of this subdivision”).
What then must the Planning Board do in order to comply with the procedural requirements of
SEQRA? In pertinent part, 6 NYCRR §617.6 sets out the requirements for initial review of
actions and establishing lead agency:
617.6 Initial review of actions and establishing lead agency.
(a) Initial review of actions.
(1) As early as possible in an agency's formulation of an action it
proposes to undertake, or as soon as an agency receives an
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application for funding or for approval of an action, it must do
the following:
(i) determine whether the action is subject to SEQR. If the action
is a Type II action, the agency has no further responsibilities
under this Part;
***
(iii) determine whether the action may involve one or more other
agencies; and
(iv) make a preliminary classification of an action as Type I or
Unlisted, using the information available and comparing it with
the thresholds set forth in section 617.4 of this Part. Such
preliminary classification will assist in determining whether a
full EAF and coordinated review is necessary.
(2) For Type I actions, a full EAF … must be used to determine
the significance of such actions. The project sponsor must
complete Part 1 of the full EAF, including a list of all other
involved agencies that the project sponsor has been able to
identify, exercising all due diligence. The lead agency is
responsible for preparing Parts 2 and 3.
***
(b) Establishing lead agency.
***
(2) When more than one agency is involved:
(i) For all Type I actions and for coordinated review of Unlisted
actions involving more than one agency, a lead agency must be
established prior to a determination of significance….
(ii) When an agency has been established as the lead agency for
an action involving an applicant and has determined that an EIS
is required, it must, in accordance with section 617.12(b) of this
Part, promptly notify the applicant and all other involved
agencies, in writing, that it is the lead agency, that an EIS is
required and whether that scoping will be conducted.
(iii) The lead agency will continue in that role until it files either
a negative declaration or a findings statement or a lead agency is
re-established in accordance with paragraph (6) of this
subdivision.
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We know that the Planning Board is an Involved Agency because it must approve the site plan,
and that the City Council too is an Involved Agency because it must approve bonus densities and
waivers. Because review of the site plan is a Type I SEQRA Action, there must be coordinated
review of the proposed action amongst Involved Agencies. “When an agency proposes to
directly undertake, fund or approve a Type I action…, it must, as soon as possible, transmit Part
1 of the EAF completed by the project sponsor, or a draft EIS and a copy of any application it
has received to all involved agencies and notify them that a lead agency must be agreed upon
within 30 calendar days of the date the EAF or draft EIS was transmitted to them.” 6 NYCRR
§617.6(3)(i).
Normally, other Involved Agencies would be identified in the Full EAF, but here Livingston
development has not submitted a Full EAF to the Planning Board. Thus, the Planning Board
cannot seek lead agency until a Full EAF is received and notice to other involved agencies from
the Planning Board that it intends to assume lead agency is provided. For the reasons set out
above, the Long EAF must assess potential environmental impacts of a residential apartment
project that contains no construction on Lot 66.
Once Lead Agency is established, a determination of significance must be made by the Lead
Agency so it can be determined whether Livingston Development must prepare a DEIS.
Livingston Development has assumed that no further environmental review is required, but it is
not for Livingston Development to make that determination. Once a new site plan is submitted
that does not include any use of Lot 66 for a specific purpose, along with a Long EAF, the
Planning Board, assuming that it once again will become Lead Agency, must: “(2) review the
EAF, the criteria contained in subdivision (c) of this section and any other supporting
information to identify the relevant areas of environmental concern; (3) thoroughly analyze the
identified relevant areas of environmental concern to determine if the action may have a
significant adverse impact on the environment; and (4) set forth its determination of significance
in a written form containing a reasoned elaboration and providing reference to any supporting
documentation.” 6 NYCRR §617.7(b)(2-4).
The Planning Board can and should invite other Involved Agencies and the public to identify
areas of environmental concern they believe may be significant. The obligation to determine the
environmental significance of the project cannot be taken lightly. SEQRA dictates strict
procedural requirements in initiating and completing the environmental review of a proposed
action. So important are the procedural requirements of SEQRA that courts have uniformly held
that SEQRA requires literal compliance with its terms and substantial compliance will not
suffice. 1 With regard to the determination whether an environmental impact identified by the
lead agency “may” have a significant impact on the environment, thus triggering the need to
prepare a DEIS, the Courts have repeatedly emphasized that there is a relatively low threshold to

1 Rye Town/King Civic Ass'n v. Town of Rye, 82 A.D. 2d 474, 480-1, 442 N.Y.S.2d 67, 71 (2d Dep’t 1981),appeal dismissed, 56 N.Y.2d 985,
439 N.E.2d 397, 453 N.Y.S.2d 682 (1982); see also, Inland Vale Farm Co. v. Stergianopoulos, 104 A.D.2d 395, 396, 478 N.Y.S.2d 926, 928,
aff'd, 65 N.Y.2d 718, 481 N.E.2d 547, 492 N.Y.S.2d 7 (1985); Matter of Edgar King et al. v. Saratoga County Board of Supervisors, 89 N.Y.2d
341, 347, 675 N.E.2d 1185, 1187, 653 N.Y.S.2d 233, 235 (1996); Matter of Lawrence Merson v. McNally., 90 N.Y.2d 742, 750, 688 N.E.2d 479,
483, 665 N.Y.S.2d 605, 609 (1997).
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trigger the EIS mandate.2 The failure to strictly comply with the procedural requirements of
SEQRA requires that the action be annulled, not that the matter be remanded for after the fact
environmental review.3
Here, Livingston Development asserts that the DEIS accepted in May 2010 – more than ten years
ago – provides all the environmental review of the new site plan that is required. The Planning
Board cannot make that determination until it is made Lead SEQRA Agency. If, as we believe
will be the case, the Planning Board requires Livingston Development to submit a new site plan
without using Lot 66 for any specific purpose, thus eliminating significant amounts of parking
and recreational amenities, it can review the new site plan and required Long EAF against the
2010 DEIS. The May 2010 DEIS should be made part of the record and posted on the Planning
Board’s website for the public and Involved Agencies to review. If issues are identified which
were not considered or were insufficiently considered in the 2010 DEIS, and it is found that just
one may be significant, a Supplemental EIS will be required. 6 NYCRR §617.9(a)(7). We set
out examples of potentially significant adverse impacts in our letter to the Planning Board of
August 31, 2020, such as the potential for high density apartment buildings to facilitate the
spread of COVID-19 or other dangerous viruses; the impact of the project on potable water
supply in light of the Mayor’s July 21, 2020 statement of concern that over development is
exacerbating water supply problems; and whether base line Loss of Service conditions at key
intersections based on traffic counts taken in 2007 and 2008 are adequate for the Planning Board
to take a hard look at traffic impacts of the project 12-13 years later, and whether the cumulative
impact on traffic conditions of projects not identified in the 2010 DEIS may be significant.

2

Chemical Specialties Manufacturers Association v. Jorling, 85 N.Y.2d 382, 397 (1995); Prand Corp.
v. Town Bd. of East Hampton, 78 A.D.3d 1057, 1059 (2d Dept.2010).
3

Chinese Staff and Workers Ass’n v. City of New York, 68 N.Y.2d 359, 369, 502 N.E.2d 176, 182, 509 N.Y.S.2d 499, 505 (1986); Coca-Cola

Bottlnig Co. of New York v. Board of Estimate of City of New York, 72 N.Y.2d 674, 684, 536 N.Y.S.2d 33, 37 (1988); Port of Oswego Authority v.
Grannis, supra; Elwyn v. Planning Bd. of Village of Irvington, 63 A.D.3d 927, 881 N.Y.S.2d 166 92d Dept. 2009). The application of “harmless
error” analysis to SEQRA procedural violations is rare. See, e.g., Rusciano & Sons v. Kiernan, 300 A.D.2d 590, 752 N.Y.S.2d 377 (2nd Dept.
2002), appeal dismissed, 2003 N.Y. LEXIS 332 (April 1, 2003) (No EAF or review of DEIS but FEIS prepared harmless error. “In various
circumstances, a lead agency's non-prejudicial misstep in the SEQRA environmental review procedure may be excused as harmless (see Matter of
Steele v Town of Salem Planning Bd., 200 A.D.2d 870, 606 N.Y.S.2d 810 [mistaken classification of action as Type II harmless where
agency in fact follows procedures applicable to Type I action]; Matter of Jaffee v RCI Corp., 119 A.D.2d 854, 500 N.Y.S.2d 427 [classification of
action as unclassified harmless where agency in fact follows procedures applicable to Type I actions]; cf. Matter of Lorberbaum v Pearl, 182
A.D.2d 897, 581N.Y.S.2d 488 [failure to follow procedure thwarted SEQRA provisions permitting public's right to be heard]; Inland Vale Farm
Co. v Stergianopoulos, 104 A.D.2d 395, 478 N.Y.S.2d 926, affd 65 N.Y.2d 718, 492 N.Y.S.2d 7, 481N.E.2d 547; Glen Head-Glenwood Landing
Civic Council v Town of Oyster Bay, 88 A.D.2d 484, 453 N.Y.S.2d 732). In Matter of Golden Triangle Assocs. v Town Bd. of Town of
Amherst (185 A.D.2d 617, 585 N.Y.S.2d 895), for example, the court held that, although a town board improperly rezoned a certain parcel before
it had issued a valid negative declaration under SEQRA, that defect did not require further SEQRA review where the board later made such a
"negative declaration" after taking a "hard look" at the environmental issues related to the rezoning (see also Matter of Welsh v Town of Amherst
Zoning Bd. of Appeals, 270 A.D.2d 844, 706 N.Y.S.2d 281). In the present case, to require that the Board, at this late date, comply with SEQRA
procedure by drafting an EAF, after the Board has already compiled a DGEIS, which it could properly have used in lieu of an EAF (see 6
NYCRR617.6[a][4]), after the Board already has made a determination that the proposed action is in fact environmentally significant, and after
the Board already has reviewed and considered not only the comprehensive DGEIS noted above, but also an equally comprehensive FGEIS,
would be pointless.”).
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Although substantive discussion of whether the Lead Agency, when established, should require
preparation of a Supplemental DEIS must wait for a new site plan to be submitted with a Long
EAF and establishment of Lead Agency, we must briefly comment on Livingston Development’s
claim at the September 1 2020 public hearing that the traffic analysis in the 2010 DEIS and
subsequent updates are sufficient to establish that traffic impacts from the residential apartment
complex will not be significant. We previously noted that the traffic counts establishing the base
line for LOS review were taken in 2007 and 2008, and a consultant for Livingston Development
at one of the Planning Board meetings prior to the first public hearing on September 1st
acknowledged that no new traffic counts were taken. We also argued that the May 2010 DEIS
did not adequately conduct cumulative impact review of other projects approved or built after
acceptance of the DEIS. Livingston Development’s attorneys and/or consultants at the
September 1st public hearing argued that DEISs were prepared for other projects which
considered the impact of traffic on many of the same intersections considered by the May 2010
DEIS, and that these other DEISs establish LOS will not be significant from the Livingston
Development project. Where are these other DEISs? They are not part of the record before
the Planning Board, and they have not been posted on the Planning Board website for the
public to be able to review. Moreover, I have submitted FOIL requests on July 6 and 14,
2020 for all traffic reports, data, updates and other submissions pertaining to the traffic
impact of The Villa from the start of Livingston Development’s application for site plan
approval in or about 2007 to the present (Exhibit 2, annexed hereto), and thus far, I have
received no response to my now two-month old request. Without this information, the
Planning Board cannot take a hard look at the traffic impacts which may be caused by the
Livingston Development project.
CONCLUSION
The public hearings on the site plan must be terminated, and the applicant must be
required to submit a Long EAF and new site plan that does not use Lot 66 for any purpose.
The Planning Board must then undertake SEQRA review and make a determination of
environmental significance if it again is made Lead SEQRA Agency. If the Planning Board
determines that a DEIS or Supplemental EIS is required, no further public hearings on the
application should be scheduled (except for input on potentially significant adverse impacts
not previously considered by the Planning Board) until a DEIS is prepared and accepted.
We implore you to insist on proper procedures being followed going forward so the cart no
longer is in front of the horse.
Thank you for your consideration.
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CC:
John Chase, Esq., Attorney to the Planning Board
Rosa Rizzo, Secretary to the Planning Board
Gaspare Tumminello, City Clerk and Secretary to City Council
Mayor Tenke and Members of the City Council
Gregory Kalnitsky, Esq., City Attorney
David Jimenez, Director, Glen Cove Building Department
Kathleen Deegan Dixon, Co-Counsel for Applicant
Patrick W. Hoebich, Co-Counsel for Applicant
Roni Epstein and Marsha Silverman

11

FILED: NASSAU COUNTY CLERK 08/07/2018 02:17 PM
NYSCEF DOC. NO. 43

INDEX NO. 610442/2017
RECEIVED NYSCEF: 08/07/2018

Exhibit 1 p. 001

FILED: NASSAU COUNTY CLERK 08/07/2018 02:17 PM
NYSCEF DOC. NO. 43

INDEX NO. 610442/2017
RECEIVED NYSCEF: 08/07/2018

Exhibit 1 p. 002

FILED: NASSAU COUNTY CLERK 08/07/2018 02:17 PM
NYSCEF DOC. NO. 43

INDEX NO. 610442/2017
RECEIVED NYSCEF: 08/07/2018

Exhibit 1 p. 003

July 6, 2020
City ofGlen Cove
9 Glen Stre e t
Glen Cove , NY 11542
Atte ntion: Gas pare Tum ine llo, City Clerk
Re:

Fre e dom ofInform ation Law R e q ue s t(FO IL)
Livings ton D e ve lopm e ntCorp. in conne ction w ith prope rty locate d on th e e as t
s ide ofGlen Cove Ave , north and s outh ofCraftAve , and north ofR alph W .
Y oung Ave , h aving approxim ate ly 4.9 acre s in are a (Glen Cove acre s ), m ore
particularly ide ntifie d on th e Nas s au County Land and Tax M ap as Se ction 21,
Block 244, Lots 55, 60, 61,66 and partof77, and Se ction 21, Block 38, Lots 152,
19 6, 202 and 203.

H onorable City Clerk :
W e are th e attorne ys for R oni Eps te in and M ars h a Silve rm an, 15 R oone y Court, Glen Cove . All
ofth e follow ing re q ue s ts pe rtain to Th e Villa atGlen Cove proje ctofLivings ton D e ve lopm e nt
Corp., and/or its principal,D anie lLivings ton, and/or 135 Glen Cove Ave , th e ow ne r ofth e above
de s cribe d prope rty de s cribe d above , or th e nam e ofany diffe re nte ntity cre ate d or us e d to s ubm it
a re q ue s tto conve rtth e condom inium proje ctto re s ide ntialapartm e nts (collective ly, h e re inafte r
re fe re nce d as “Livings ton”or “th e Applicant”). Purs uantto Public O ffice r's Law §§86(3), 87,
and 89 (Th e Fre e dom ofInform ation Law ), w e de m and th e follow ing:
1. In m y FO ILre q ue s tto your pre de ce s s or date d July 19 , 2019 , a copy ofw h ich is
e nclos e d, I re q ue s te d th e follow ing s tudie s , m os tre ce ntly re fe re nce d by M r.
Livings ton’s cons ultant, AK R FEnvironm e ntal,in a m e m orandum to th e Planning
Board date d June 4, 2020. Itis now a fullye ar s ince I firs tre q ue s te d th e re ports , and
th e y h ave notbe e n re ce ive d. Th is is w h atI ne e d in orde r to de te rm ine w h e th e r
e nvironm e ntalconditions pre vious ly e s tablis h e d by th e Planning Board h ave be e n
s atis fie d:
“In Apriland M ay 2016, O de lph i Environm e ntal,Inc. (O de lph i),
pe rform e d s ubs urface te s ting (Ph as e I Environm e ntalSite
As s e s s m e nt[ESA] and Lim ite d Ph as e II Subs urface Inve s tigation
R e ports , date d April25, 2016 and M ay 2, 2016, O de lph i Proje cts
#2137745-PI & #2137746-PII, re s pe ctive ly)ofth e s outh e rn
portion ofth e proje cts ite (145 Glen Cove Ave nue )(s e e Appe ndix
A)in accordance w ith re q uire m e nts ofth e Planning Board. Both
re ports w e re s ubm itte d to th e City ofGlen Cove in Se pte m be r
2018.”
4175 V eter
ans M em or
ialHighw ay,S uite400 lR onkonkom a,N ew Yor
k11779
P hone(631)738-9100 lFax (631)738-0659 lw w w .cm m llp.com
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2. Alltraffic s tudie s and re ports and traffic s tudy update s s ubm itte d by or on be h alf of
Livings ton from th e com m e nce m e ntofh is application for approvalofa condom inium
proje ctto th e pre s e nt.
Any de m and for a docum e ntor w riting include s any w riting s tore d e lectronically.
If pos s ible, w e re q ue s t th at th e docum e nts re q ue s te d by th is FO IL re q ue s t be provide d
e lectronically in PD F or oth e r s im ilar form at, on a dis c or flas h drive , w h ich w e w illprovide if
re q ue s te d to do s o, or be s e ntvia e m ail(to fe is e nbud@ cm m llp.com ). Ifth e s ize ofth e docum e nts
pre clude s th e ir be ing s e ntvia e -m ail,I w illbe h appy to provide a Sh are file link th atw illpe rm it
any s ize docum e ntto be uploade d and trans m itte d to th e unde rs igne d.
W e w illpay re as onable copying ch arge s for any docum e ntw h ich cannotbe provide d
e lectronically. K indly notify m e and R oni Eps te in by e -m ailw h e n any or allofth e docum e nts
are available: Fre de rick Eis e nbud: fe is e nbud@ cm m llp.com /R oni Eps te in:
ronie ps te in@ h otm ail.com
Ve ry truly yours ,
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July 14, 2020
City of Glen Cove
9 Glen Street
Glen Cove, NY 11542
Attention: Gaspare Tuminello, City Clerk
Re:

Freedom of Information Law Request (FOIL)
Livingston Development Corp. in connection with property located on the east
side of Glen Cove Ave, north and south of Craft Ave, and north of Ralph W.
Young Ave, having approximately 4.9 acres in area (Glen Cove acres), more
particularly identified on the Nassau County Land and Tax Map as Section 21,
Block 244, Lots 55, 60, 61,66 and part of 77, and Section 21, Block 38, Lots 152,
196, 202 and 203.

Honorable City Clerk:
We are the attorneys for Roni Epstein and Marsha Silverman, 15 Rooney Court, Glen Cove. All
of the following requests pertain, directly or indirectly, to The Villa at Glen Cove project of
Livingston Development Corp., and/or its principal, Daniel Livingston, and/or 135 Glen Cove
Ave, the owner of the above described property described above, or the name of any different
entity created or used to submit a request to convert the condominium project to residential
apartments (collectively, hereinafter referenced as “Livingston” or “the Applicant”). Pursuant to
Public Officer's Law §§ 86(3), 87, and 89 (The Freedom of Information Law), we demand the
following:
1. In my FOIL request to your predecessor dated July 19, 2019, and my follow-up
request dated September 12, 2019, copies of which are enclosed, I requested the
following studies, most recently referenced by Mr. Livingston’s consultant, AKRF
Environmental, in a memorandum to the Planning Board dated June 4, 2020. It is
now a full year since I first requested the reports, and they have not been received.
This is what I need in order to determine whether environmental conditions
previously established by the Planning Board have been satisfied:
“In April and May 2016, Odelphi Environmental, Inc. (Odelphi),
performed subsurface testing (Phase I Environmental Site
Assessment [ESA] and Limited Phase II Subsurface Investigation
Reports, dated April 25, 2016 and May 2, 2016, Odelphi Projects
#2137745-PI & #2137746-PII, respectively) of the southern
portion of the project site (145 Glen Cove Avenue) (see Appendix
A) in accordance with requirements of the Planning Board. Both
reports were submitted to the City of Glen Cove in September
2018.”
4175 Veterans Memorial Highway, Suite 400 l Ronkonkoma, New York 11779
Phone (631) 738-9100 l Fax (631) 738-0659 l www.cmmllp.com
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2. All submissions to the Planning Board on or behalf of Livingston following the July
7, 2020 meeting of the Planning Board at which a presentation on behalf of Livingston
was made.
3. A copy of the Report prepared by Max Stach to the Planning Board commenting on
the Livingston application which was referenced at the meeting of the Planning Board
of July 7, 2020.
4. A copy of all resolutions of the City Council and Planning Board from January 1,
2019 to present retaining Max Stach as a consultant to the Planning Board.
5. All traffic studies and reports and traffic study updates submitted by or on behalf of
Livingston from the commencement of his application for approval of a condominium
project to the present.
6. Any report to the Planning Board by any traffic engineer retained to assist the
Planning Board determination of traffic impacts of the project, from the
commencement of the application in or about 2007 to the present.
7. With regard to provisions of the Code of the City of Glen Cove pertaining to
subdivisions (see copy of current Chapter 245, attached):
A. A copy of the provisions of the City Code adopted 8-25-1981 by L.L. No. 1-1981
as Ch. 31 of the 1981 Code, pertaining to subdivisions, any resolution introduced
prior to the adoption of LL No. 1-1981 pertaining to subdivisions; and any
transcript of a public hearing held on and, if applicable, before August 25, 1981
pertaining to L.L. No. 1-1981;
B. A copy of the City Code pertaining to Subdivisions as it existed on or before May
10, 1999;
C. A copy of any resolution of the City Council adopting an ordinance on May 11,
1999 which repealed and replaced former Ch. 245, Subdivision of Land, adopted
8-25-1981 by L.L. No. 1-1981 as Ch. 31 of the 1981 Code, as amended; a copy
of the transcript of any public hearings pertaining to said ordinance on or before
May 11, 1999, and a copy of Chapter 245 of the City Code as it existed
immediately following the adoption of the ordinance on May 11, 1999;
D. A copy of Chapter 245 of the City Code as it existed on December 5, 2007; and
E. A copy of the City Ordinance adopted on August 24, 2010 which, in whole or
part, amended City Code Section 245-4(A)(2), and the transcript of any public
hearing(s) held on or before August 24, 2010 pertaining to the City Ordinance
amending Chapter 245 adopted on August 24, 2010.
Any demand for a document or writing includes any writing stored electronically.
If possible, we request that the documents requested by this FOIL request be provided
electronically in PDF or other similar format, on a disc or flash drive, which we will provide if
requested to do so, or be sent via email (to feisenbud@cmmllp.com). If the size of the documents
precludes their being sent via e-mail, I will be happy to provide a Sharefile link that will permit
any size document to be uploaded and transmitted to the undersigned.
We will pay reasonable copying charges for any document which cannot be provided
electronically. Kindly notify me and Roni Epstein by e-mail when any or all of the documents
are available: Frederick Eisenbud: feisenbud@cmmllp.com / Roni Epstein:
roniepstein@hotmail.com.
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PLEASE NOTE THAT THE DOCUMENTS REQUESTED ARE NEEDED IN ORDER
TO PROPERLY COMMENT ON THE LIVINGSTON PROJECT SITE PLAN NOW
PENDING BEFORE THE PLANNING BOARD. TIME IS OF THE ESSENCE
BECAUSE WE CANNOT PROPERLY PARTICIPATE IN ANY ENSUING HEARINGS
WITHOUT ALL RELEVANT INFORMATION. PLEASE FORWARD REQUESTED
INFORMATION AS YOU LOCATE IT RATHER THAN ALL AT ONCE.

Very truly yours,

Cc:
Roni Epstein
Marsha Silverman
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